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Legislation: Public Interest Requires 
Strong and Active Bar Participation 


by Gerald F. Richman 


Should The Florida Bar be involved in 
legislation? 

Stated differently, should a mandatory 
membership professional organization 
created and existing at the pleasure of the 
highest court of the state use its mandatory 
membership dues and the voluntary efforts 
of its leadership to participate in the legis- 
lative process and lobby for legislation that 
improves the administration of justice and 
advances the science of jurisprudence? 

Or should it lie impotent and leave all 
lobbying efforts to individual. members or 
a voluntary organization? Further, should 
it either create a dues check-off system or 
leave all lobbying unrestrained to sections 
of the Bar utilizing voluntary section dues? 

Those are issues that have been 
highlighted by recent legislative activities 
and recent actions of the Board of 
Governors. 

I must proceed with the premise that 
there is no question based upon the polls of 
the membership and the overwhelming 
majority of the sentiments of the Bar 
membership expressed through and to the 
Board of Governors and to me personally 
by extensive mail, that members of the Bar, 
albeit in the face of opposition by a small 
but vocal minority, want a strong and 
effective legislative program. 

Insofar as the basic right of the Bar to 
participate in legislative activities within 
reasonable limitations goes, that question 
would have appeared to have been laid to 
rest in the Westman decision in which the 
Supreme Court of Florida held: 

We therefore hold that, as limited by the 
standing board policy on legislation, the 
political activities of the Board of Governors of 
The Florida Bar, including the expending of 
money and employing of personnel, are germane 
to the compelling state interest in the improve- 
ment of the administration of justice and the 
advancement of the science of jurisprudence and 
hence constitutionally permissible. 

The Florida Bar in Re amendment to 
Integration Rule of The Florida_ Bar 
(political activities of the Bar), 439 So.2d 


213, 215 (Fla. 1983). 

At this writing, however, there is yet 
another challenge based upon alleged 
constitutional grounds. Regardless of how 
the United States District Court rules, this 
issue is not likely to be ultimately resolved 
until exhaustion of appellate remedies. An 
unfavorable resolution would leave the Bar 
impotent in the legislative field and could 
cause (as is the case in some other states, 
e.g., Virginia and North Carolina) the 
creation of an additional and purely 
voluntary statewide bar association that 
has some overlapping and some dissimilar 
functions. 

Personally, 1 strongly support the 
present system in which The Florida Bar is 
as strong, progressive, and respected as any 
bar in the nation—and is perhaps the 
strongest. In stating this, I note that the 
action of The Florida Bar prior to the 
November election in approving the 
expenditure of $250,000 to fight 
Proposition 9 was viewed with disfavor by 
some members although it was overwhelm- 
ingly approved by the majority of the 
Board of Governors and lawyers 
throughout the state as a whole. 

That there will be some dissatisfaction as 
to any action taken by the majority as a 
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whole is an obvious failing of any form of 
representative government. The Board, 
however, took its action only after 
extensive debate and only after following 
the guidelines set forth in the Westman . 
decision. The amount appropriated (of 
which very little was spent because the 
matter was stricken from the ballot while 
the Bar prudently held back on _ the 
expenditure hoping it would be 
unnecessary), would have constituted more 
of a statement than a significant contribu- 
tion in light of the more than $6,000,000 
that was spent on the Proposition 9 
campaign. 

With regard to alternate methods, The 
Florida Bar has recently submitted to the 
Florida Supreme Court proposed amend- 
ments to the Integration Rule which 
would expand the lobbying activity of 
sections of The Florida Bar using 
voluntary section dues. It would allow the 
sections to have decreased restraint by the 
Bar for lobbying activities and to a degree 
will allow them to lobby for pocketbook 
issues as opposed to the existing restraints 
on the Bar itself as noted in the beginning 
of this article. 

Another perhaps too cumbersome 
system would be a dues check-off system by 
Bar members in which they could either 
allow or disallow the dues to be used for 
certain lobbying purposes at the time of 
payment; designate voluntary contribu- 
tions on their Bar dues for specific 
purposes at the time of payment; or, after 
the legislative session, request an overall 
refund as to any proportionate part of their 
dues that was used to fund lobbying as to 
measures which they did not approve. This 
latter method has already been determined 
to be of questionable constitutional 
validity in a different but arguably 
analogous context. 

One cannot address the question of legis- 
lation without voicing concern over the 
diminishing numbers of lawyer legislators. 
There are those who argue that many of 
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our nation’s problems are caused by too 
many lawyers, too many laws and the fact 
that lawyers have consistently controlled 
and dominated Congress and the halls of 

all our state legislatures. - 

Ironically, there are two appropriate 
responses: First, it is no longer true in 
Florida that the legislature is lawyer 
dominated. Only 25 percent or less of the 
total legislators are lawyers. 

Second, while our system may not be 
perfect, while we may have problems with 
some of our laws, and while there are those 
that argue that there is something wrong 
with the fact that the largest per capita 
number of lawyers in the world is in the 
United States, | ask: What country in the 
world has a higher standard of justice, a 
higher standard of progress, a_ better 
political system, greater individual 
freedom, or is an overall better place to live 
than the United States? Surely, for that, it 
is the legal profession that justly shares not 
the blame, but a very significant part of the 
credit. 

As lawyers, for the good of society we 
must encourage more lawyer legislators. 
We should also seek to have our legislators 
be compensated in accordance with the 
valuable service they perform so that 
public service becomes indeed a service and 
not a burdensome sacrifice. Otherwise, 
lawyer legislators may become even 
smaller in numbers than they are today. 

The Bar today is proud of the technical 
advice it provides and is available to 
provide each legislator. The Bar today 
performs a valuable service lobbying for 
judicial salaries and judicial improvements 
which the courts themselves cannot and 
should not do. The Florida Bar can and 
does lobby for tort reform, improvements 
to access to the civil system, and improve- 
ments to the system of criminal justice. The 
Bar lobbies for adoption of new probate 
codes and it takes positions on proposed 
constitutiona! amendments such as 
whether to require county court judges to 
be members of The Florida Bar for at least 
five years prior to assuming office. 

Are we to remain silent and leave that to 
another organization? Or are we to 
continue to lead and serve the public 
interest as a Bar “dedicated to the improve- 
ment of justice and advancement of the 
science of jurisprudence” which, in the 
words of Justice Terrell when the 


Integrated Bar first came into existence: 

...isnotacompulsory union but a necessary one 
to secure the composite judgment of the bar on 
questions involving its duty to the protession 
and the public. Petition of Florida State Bar 
Association, 40 So.2d 902, 908 (Fla. 1949). BJ 


Opinion of the Committee on Standards of Conduct Governing Judges 


Wife’s Employment 
A judge inquires: 
The circuit judge handling juvenile cases in 
County has recently suggested that 
my wife consider making application for the 
soon-to-occur vacancy as director of the 
guardian ad litem program in the county. The 
director's position primarily involves re- 
cruiting, training, assignment and supervision of 
volunteers for appointment as guardians ad 
litem in child abuse, or neglect judicial 
proceedings (F.S. 415.508). 
He further states that, as circuit judge, he 


has handled juvenile cases in the past but - 


does not do so now and does not expect to 
do so in the future. Consequently, he does 
not foresee that his wife’s employment 
would place her ina position of interest with 
reference to any matter coming before him. 
The inquiry is whether there would be 
any impropriety or appearance thereof in 
his wife submitting an application for the 
position described. 

The committee unanimously responds 
that the wife may submit an application 
for, and hold, the position described 
without there being a violation of the Code 
of Judicial Ethics. 

Review of the committee's prior 
opinions shows rulings that wives and 
other family members may accept 
employment in positions which can bring 
the relative into contact with the judge in 
an Official way but that recusal is required 
if the spouse or relative is involved in any 
matter brought before the judge. For 
example, in Opinion No. 84/7, we held that 
the wife of a circuit judge could accept a 
position in the State Treasurer and 
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Insurance Commissioner's office as a field 
representative, a position which is part of 
the commissioner's regulatory function 
and could conceivably involve the wife ina 
case arising before the judge. The fact that 
the judge would have to recuse himself in a 
case or two is not a ground for denying the 
wife the opportunity for employment. In 
Opinion No. 78/21, we held that the wife of 
a county judge could be employed by the 
Hillsborough County Board of Criminal 
Justice, stating: 

The participating members of the committee 
are of the unanimous view that your wife may, so 
far as the Code of Judicial Conduct is concerned, 
obtain employment any place she so desires. Of 
course if your wife's employment should place 
her in a position of interest with reference to any 
matter coming before you, then you should 
recuse yourself. 

The problem of recusal could, of course, 
become severe and interfere with his ability 
to perform his duties if he were assigned to 
the juvenile division and daily required to 
recuse himself due to his wife's position 
with the guardian ad litem program. See, 
for example, Opinions No. 77/ 12 (brother 
of circuit judge is assistant state attorney) 
and Opinion No. 77/4 (brother of circuit 
judge assigned to juvenile division is the 
public defender in the juvenile division). 

One committee member wrote 
expressing the view that, since the judge 
will essentially be excluded from working 
in the juvenile division if his wife obtains 
the position in question, he should consider 
taking this matter up with the chief judge of 
the circuit. 
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Executive Directions 


It Is Not Too Early 


by John F. Harkness, Jr. 


Mark your calendars! The annual meet- 
ing of your Bar is scheduled for June 26-30 
in Boca Raton, Florida. Meeting head- 
quarters will be at the Boca Raton Hotel 
and Country Club. Soon, you will be 
receivins detailed information in The 
Florida Bar Journal as well as The Florida 
Bar News. I urge you to read about the 
convention and immediately make your 
plans to attend. June may seem a way off, 
but time has a way of fading quickly— 
particularly when you are practicing law. 

The annual convention is the time of the 
year when the outgoing president passes 
the gavel to the incoming president. It is the 
beginning of The Florida Bar year both 
from a programmatic and fiscal point of 
view. Traditionally, it is at this meeting that 
the outgoing president gives a state of the 
Bar address while the incoming president 
outlines his program for the next year. It is 
an important time of the year for the Bar 
because it is a renewa! of cur purposes for 
being. It is the time for reflection upon the 
preamble to the Integration Rule which 
sets as the reasons for the existence of The 
Florida Bar .. . to inculcate in its members 
the principles of duty and service to the 
public, to improve the administration of 
justice and to advance the science of juris- 
prudence. 

In addition to a new president’s taking 
over the affairs of state, it is also a time that 
many sections also pass the gavel from an 
outgoing chairman toa new chairman, and 
it is an opportunity for committees, with 
both old and new members, to meet. Some 
members will be meeting for their last 
time——others meeting for their first time. 
The two groups will have an opportunity to 
talk about what has happened and what 
will happen in the ensuing year. 

The annual convention is one of the 
three times during the year when sections 
and committees are encouraged to meet in 
a central location. The other two times are 
the General Meeting of Sections and 
Committees and the Midyear Meeting. By 
having a central site for meetings, it is 
easier from both a time and economic 
standpoint to attend. The convention also 
provides a time to renew old acquaintances 
and to make new ones. Hopefully, it is a 


welcomed blend of social, educational and 
programmatic activities. A number of CLE 
programs will be offered that anyone who 
registers may attend. As usual, all meetings 
are open to any member of the Bar. 

In addition to these activities, there is 
one very important event—the annual 
meeting of members normally scheduled 
for Saturday morning. This is the official 
meeting of the Bar at which the new 
president and members of the Board of 
Governors are sworn in. It is also a time to 
consider any resolutions that may have 
been filed by active members of the Bar. 
Our bylaws provide that resolutions for 
consideration at the annual meeting may 
be proposed by any active member of the 
Bar or by the Resolutions Committee. - 
The standing Board of Governors’ policy 
provides: 

1. The Executive Committee of The Florida 
Bar, acting as the Resolutions Committee, will 
sit to consider resolutions offered for the 
possible consideration at the annual conven- 
tion on Wednesday prior to the meeting of the 
Board of Governors preceding the Annual 
Convention [May 15]. Notice of the meeting 
shall be given in The Florida Bar Journal or 
News in the April issue, and shall set forth the 
date, locaticn and time of such meeting. 


2. Resolutions offered for consideration shall 
be submitted to the headquarters office of The 
Florida Bar by May I. 


3. The Resolutions Committee shall as to any 
resolution considered, approve, disapprove, or 
make no recommendations with respect thereto 
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and in any event shall state the specific reasons 
for its action. 


4. Following action by the Executive Com- 
mittee, the person submitting the resolution 
shall be advised of said action. The proposer 
shall be notified by telephone and by written 
notice of any resolution disapproved by the 
committee and any such disapproved resola- 
tion may be presented to the annual meeting by 
the member proposing the same if such member 
shall request publication of the general nature 
of the resolution which will be proposed to the 
annual meeting in the next issue of The Florida 
Bar Journal or News. 


5. Notice of resolutions to be presented at the 
annual convention shall be given in the Journal 
or News. 


6: No resolutions may be proposed to the 
annual meeting of The Florida Bar uniess the 
foregoing procedure shall have been complied 
with, except that any resolution concerning a 
matter or situation arising or developing subse- 
quent to the said meeting of the Resolutions 
Committee may be proposed to the annual 
meeting by The Board of Governors or the 
Executive Committee. 

I bring this resolution provision to your 
attention because it does exist in our bylaws, 
yet is not frequently used. It is not that lam 
trying to encourage a resolution to be filed 
for the sake of filing resolutions, but I want 
to make sure members realize they do have 
an outlet or a method for having an issue 
discussed by the active members of the Bar 
who attend the annual meeting. 

Each year we try to improve the conven- 
tion so that it is more meaningful to. the 
members. We do ask for suggestions and 
evaluations at the convention but, unfortu- 
nately, few people take the time to return 
them to us. I am asking you now in advance 
of the meeting that if you have any ideas for 
this year or the ensuing years, please let me 
know. We try to vary the program as far as 
speakers, social activities, and continuing 
legal education programs. Sometimes our 
locations of the convention dictate what we 
can or cannot do. If you have some sugges- 
tions, I really would appreciate hearing 
them. 

I once again want to encourage you to 
make your plans now to attend the annual 
convention which will be June 26 through 
June 30. Reservation forms will be in later 
editions of the News and the Journal. Also, 
if you have ideas, forward them to me. BJ 
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Letters 


Takes Issue with IOTA Conclusions 

As a concerned lawyer who has seen the 
public image of our profession degenerate 
from a level of high respect to one often 
reflecting contempt and disrespect in the 20 
year period since I began law school, I can 
only hope that very few nonlawyers have 
access to The Florida Bar Journal since, 
in my opinion, the lead article in the 
December issue written by our current 
president, Gerald F. Richman, typifies the 
type of thinking which seems to alienate the 
public against our profession. It. is ironic 
that the article is directly followed by 
the executive director’s page which 
concentrates on a concern with our public 
image. | would be inclined to think that 
Mr. Richman’s reference to George 
Orwell's 1984 in his article was only a 
Freudian slip if it were not for the fact that 
I am sure he and many other members of 
the Bar sincerely believe in the philosophy 
espoused in his article. 

Even trying to read the article objec- 
tively, without the pro-lawyer bias which I 
am sure as a member of the Bar I must 
have, I get a strong feeling that Mr. 
Richman is implying that we as members 
of the Bar know better how to spend our 
nonlawyer clients’ money than they. 
Whether or not there is an element of truth 
in that conclusion, it is strongly resented by 
thinking nonlawyer members of the public. 

To quote Mr. Richman, “The monies 
which are producing the interest are 
deemed on an individual client basis to be 
sO minuscule as not justifying the account- 
ing and bookkeeping expense that would 
be required to assess and pay interest.” | 
doubt that most clients would agree with 
that statement. | believe that they would 
reach the more logical conclusion that 
rather than appropriating the interest on 
their deposits for the interests of the Bar 
(even though those interests may be char- 
itable in nature) there should be an effort 
on their behalf by the Bar to see that they 
get every penny of interest on their deposits 
which they are entitled to. 

It seems to me somewhat presumptuous 
to pronounce that lawyers who have failed 
to join IOTA because they believe it is an 
improper use of client’s funds are doing so 
on “lofty grounds” simply because they 
may in fact not be obtaining interest for 
their clients on all of their trust deposits. 
Under present trust accounting rules and 


banking procedures it is impractical to pay 
small amounts of interest to clients on 
every trust deposit, but | wonder whether 
this could not be accomplished with an all 
out effort equal to that which exists 
currently to force the Bar's IOTA program 
on many nonwilling attorneys and clients. 

It seems to me that the principle is the 
same whether the amount of interest is one 
cent or one million dollars; it is still the 
client’s money and therefore the client's 
sole right to determine how it or any 
interest earned on it should be used. | 
firmly believe that if we rededicated 
ourselves to the basic principles which once 
made our profession an honorable one, we 
could solve this dilemma in the client's 
favor and at the same time take an 
important step toward restoring our once 
favorable public image. 


H. CASSEDY SUMRALL, JR. 
Delray Beach 


More About Depositions 

In his article, “The Folklore of Deposi- 
tions,” in the December 1984 issue of The 
Florida Bar Journal, Mr. Greene has over- 
looked several things. 

First, in reference to sequestration of 
witnesses the problem ordinarily arises at 
the time the deposition is taken. Counsel 
then has the alternatives of refusing to 
proceed with the deposition while asking 
for a protective order or of proceeding with 
the deposition when an unwanted witness 
is present. The first sentence of Rule 1.310 
(c) says that examination of witnesses pro- 
ceeds as permitted at the trial. I take this to 
mean that the same procedure applies at a 


deposition as at a trial. While not cited by 
the court in Dardashti v. Singer, | suggest it 
is ample authority for the sequestration of 
witnesses. I also suggest that the question 
has been settled by Dardashti. Having been 
settled, counsel who insist on having un- 
wanted witnesses present are failing to heed 
the effect of that decision. If the court 
should ordinarily grant a pre-deposition 
motion to exclude witnesses, why should 
counsel have to make the motion? The 
burden should be on the party who wishes 
to have the prospective witness present. 

Second, Mr. Greene says that privilege is 
the only available objection. 
Subsequently, in the article he concedes 
that irrelevance is also an objection with 
some limitations. 1 suggest that Rule 
1.280(b)(1) gives two specific objections— 
privilege and irrelevance. Other objections 
are also available. For example, evidence 
that is precluded by the Dead Man’s Act is 
not competent. If the rules had intended 
for all questions to be answered, except 
privileged questions, the right to terminate 
the depositions and apply for a protective 
order would not have been granted in Rule 
1.310(d). Ordinarily, the objection should 
be made, the witness instructed not to 
answer and the deposition should proceed 
on other matters. The federal decisions 
cited illustrate the unwillingness of federal 
judges to participate in the policing of 
discovery. If courts had properly policed 
discovery in the 1930s and 1940s when it was 
relatively easy to do soand had established 
guidelines for litigants, much of the 
abusive discovery problem would not now 
exist. 


| agree with Mr. Greene that the practice 
of certifying questions is an exercise in 
verbosity. | do not understand why the 
reporter would have to type the question 
twice. Ona motion to compel discovery the 
question that was not answered must be 
presented to the court. This can be done by 
typing the questions in the motion to 
compel, but the easiest way is to copy those 
pages of the transcript showing the 
unanswered questions and attaching them 
to the motion to compel. 

The problem with answering a question 
that is objectionable is that the purpose of 
the objection has been defeated. 

HENRY P. TRAWICK 
Sarasota 
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Introduction 


arketing Legal Services 
The Professional Way 


arketing of legal services may interest 

many lawyers and disturb others. 

Because the topic is of growing impor- 
tance to the profession, this month’s issue of the Journal 
hopes to provide lawyers who are conscious of the need to 
market their services some guidance as to ethical consid- 
erations and how various marketing techniques can be 
used for client development. 

An awareness of increasing competition within the 
legal profession came in the 1970s when lawyer 
population accelerated at a rapid pace. Lawyers were 
caught up into the ‘free enterprise system they 
championed for their business clients but were 
unprepared and perhaps unwilling to address on personal 
terms. On counter balance were verified claims that the 
legal needs of the middle class were going unattended, 
legal services were priced beyond reach, and the younger 
half of the profession frequently had too few clients. 

What happened next is outlined in case law cited in an 
article appearing on page 14. Even after the Bates 
decision, the Chief Justice of the Court that granted 
lawyers the right to advertise became one of the first and 
most vocal of its critics. Indeed, some of the first lawyer 
advertisers used sensational and many times unprofes- 
sional presentations. As more lawyers began to see the 
value of advertising as a means of winning their share of 
clients in a competitive economy, lawyer marketing 
improved and in many cases achieved its own high pro- 
fessionalism. Even Chief Justice Warren Burger, in an 
interview published in the January 1985 issue of the 
American Bar Association Journal, tempered his 
criticism. 

“. . . [SJome few lawyers are going beyond all 
professional concepts and damaging the entire 


profession. Those who are concerned about the public 
image of our profession would do well to look at some of 
this shoddy advertising. It is not just unprofessional; it is 
anti-professional,” the Chief Justice said. He gave as an 
example newspaper ads that said, “For a limited period, 
uncontested divorces for $199.95,” or ads including a 
coupon worth $10 or $15 for the first interview. Chief 
Justice Burger added, however, he does not challenge 
simple, dignified announcements of a _ lawyer's 
availability. 


Marketing of legal services is not to be equated with 
advertising only. It is a multi-faceted program that 
includes the personal and public relations efforts and 
community service traditionally employed by lawyers. It 
calls for goal setting that requires individual lawyers and 
firms to determine their chosen areas of practice before 
they set into motion promotion tools designed to attract 
the kind of clients who need those services. 


This special issue hopes to show that media can be used 
in dignified, ethical, and educational ways, and at least 
suggest the hope that through such marketing, the 
economics of lawyers will improve and the legal needs of 
the public will be met at more affordable costs. 


The articles in this issue do not by any means present 
the whole scope of marketing of legal services. Entire 
books on legal services marketing are available, provided 
by office consultants and publishers who wanted to cash 
in on this new informational need of lawyers. We hope 
that the articles that follow will offer our readers a 
different dimension—what The Florida Bar Code of 
Professional Responsibility requires and permits and 
what some early advertisers among Florida lawyers have 
discovered. 

LINDA H. YATES 
Managing Editor 
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Advertising 


Lawyer Advertising— 
It’s Here Stay 


by Samuel S. Smith 


The constitutional issue in this case is only 
whether the State may prevent the publication in 
a newspaper of Appellants’ truthful advertise- 
ment concerning the availability and terms of 
routine legal services. We rule simply that the 
flow of such information may not be restrained, 
and we therefore hold the present application of 
the disciplinary rule against the Appellants to be 
violative of the First Amendment. Bates v. 
State Bar of Arizona, 97 S.Ct. 2691. 


hese words struck fear into 
the hearts of the American 
lawyers when the United States 
Supreme Court issued its opinion in the 
Bates case on June 27, 1977. There were 
. cries from one end of this land to the other, 
suggesting the doom and demise of the 
legal profession. Now, almost eight years 
later, we find that lawyer advertising has 
affected the legal profession in a positive 
way. It has reduced the cost of routine legal 
services, and made the public more aware 
of how to locate and select an attorney. It 
has also given many lawyers in America a 
crash course in the marketing of profes- 
sional services. What it has not done is 
destroy the practice of law. 

The Florida Bar and. Journal, always 
innovators within the organized bar asso- 
ciations of the United States, once again 
provide needed leadership through this 
special issue devoted to the topic of lawyer 
marketing. The open treatment of this issue 


is consistent with the recommendations of 
the Long Range Planning Committee 
which, among other things, recommended: 

The Florida Bar should assist those 
interested members on how they may adver- 
tise ethically. 

The Florida Bar should be more active in 
establishing guidelines for the format of 
advertising by providing examples of adver- 
tising that the Supreme Court of Florida 
considers acceptable. 

The foundation underlying the com- 
mittee’s recommendations is the basic 
belief that like it or not, advertising is here 
to stay. Therefore, it is the obligation of 
The Florida Bar to protect the public by 
prohibiting false and misleading advertis- 
ing, and to prosecute those who engage in 
such practices. The Florida Bar cannot and 
should not attempt to regulate taste in 
advertising. For, as we should understand, 
what is tasteful to one person may be 
distasteful to another. 

The Long Range Planning Committee 


came to its conclusion through both an’ 


analysis of the decisions beginning with 
Bates and ending with the 1982 decision Jn 
re RMJ. 1 will not suggest that the recom- 
mendations of the committee in this area 
reflect the wishes of a majority of the 
committee, many of whom would probably 
like to prohibit lawyer advertising. To their 
credit, the recommendations reflect their 
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maturity in dealing with the situation by 
making plans for the future rather than 
dwelling in the past. The question which 
must be faced by The Florida Bar and its 
members, and was faced by the Long 
Range Planning Committee, is not whether 
or not lawyers approve of advertising, but 
rather what the position of the organized 
Bar should be in regulating it. 

Perhaps a brief historical perspective of 
The Florida Bar’s positions regarding 
lawyer advertising would be helpful in 
understanding where we are now and why. 

After the Bates decision was issued in 
June of 1977, the president of The Florida 
Bar appointed a committee consisting of 
me, Leonard Gilbert of Tampa, and 
Raymond Royce of Palm Beach. Hindsight 
now shows that that committee had great 
foresight. Its recommendations to the 
Board of Governors consisted of several 
guidelines which would have allowed 
lawyers the freedom to advertise relevant 
and material information which prospec- 
tive clients would need to select an at- 
torney. Unfortunately, those recommenda- 
tions were not embraced by the Board of 
Governors, or the lawyers of Florida. The 
Florida Bar, together with many other bar 
associations, began a course of action to 
impede rather than fairly control lawyer 
advertising. 

In response to statements by Chief Jus- 
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‘tice Burger, who referred to lawyers as 
“hucksters,” President Gerald F. Richman 
in his President’s Page in the November 
1984 Bar Journal, stated in an open letter 
to the Chief Justice that “The Florida Bar 
did everything within its power to resist 
lawyer advertising. From the beginning we 
felt it to be below the dignity of our 
profession and subject to abuse.” This 
“antiadvertising” attitude was followed by 
many local grievance committees, and the 
Bar’s posture together with the opinions of 
many attorneys had a chilling effect on 
media utilization and marketing by law- 
yers. 
In the case of The Florida Bar v. 
Schreiber, a grievance was filed based on a 
direct mail solicitation by a Miami at- 


torney. The referee dismissed the com- 
plaint based on Bates and its progeny. As 
then president of The Florida Bar, I unsuc- 
cessfully argued against appealing that 
dismissal to the Florida Supreme Court. 
That appeal produced an opinion on 
October 22, 1981 (407 So.2d 595) holding 
that Bates did not protect or allow direct 
mail solicitation. Justice Overton in his 
opinion, which concurred in part and dis- 
sented in part, correctly foretold the future, 
when he stated: 

Although I personally believe the majority’s 
decision serves the best interest of the public and 
the legal profession, my reading of the cases cited 
by the majority leads me to the legal conclusion 
that we can regulate this type of advertising, but 
we cannot constitutionally prohibit it under the 
existing case law. The issue may be answered by 


the United States Supreme Court during this 
term in its review of a recent decision of the 
Missouri Supreme Court in Jn re: R.M.J. .. . 


There is no data which 
would indicate that lawyers 
who advertise are any more 
or less competent than those 
who do not, or that lawyers 
who advertise are unethical 

when compared to the 
nonadvertising members of 

the Bar. 


by Irwin Braun 


proved with an advertising program: 


hould you launch an advertising 
program? It’s not an easy deci- 
sion, and you're the only one who 
can make it. So before you start an adver- 
tising campaign, ask yourself eight per- 
tinent questions, discussed below. The 
answers will help you determine your cur- 
rent situation and whether it can be im- 


Only you can make this decision, which 
has to be based on your philosophy of 
practice. You may decide to engage ina 
low-volume, high-fee practice that is 
based on a personalized approach, giving 
each client sufficient time. Or, you might 
want to offer low fees and service to as 
large a client-load as possible. In this 


Thinking of Advertising? Eight Questions 
To Ask Before You Start 


e Is your office efficient enough to 
handle increased paperwork and billing? 

e@ Do you have a printed fee schedule 
for routine services? 

e Do you have interview and disclo- 
sure forms to assist you in handling new 
clients quickly? 

e Will you accept credit cards? Third- 


case, you'll probably have to be open 
evenings and, also, seven days a week. 

If you are a lawyer who practices gen- 
eral law, then your methods of attracting 
clients will be different from those of the 
specialized attorney who obtains his 
clients through referrals. You might want 
to consider developing some technique, 
concept or “position” that sets you apart 
from all other practitioners in your com- 
munity. 

3. Is my practice set up to handle 
additional clients? 

You can expect an increase in new 
clients over the duration of your ad cam- 
paign, and you will require additional 
time to give to your clients. Be prepared 
to handle these people and resolve the fol- 
lowing details before you start adver- 
tising: 

e Can you handle all new clients, or 
will you have to get additional help? 

e Can you expand your practice with 
your present facilities? 


party payment? And how will your serv- 
ices be financed? 

4. In what kind of geographic area is 
my practice located? 

One of the important factors in any 
practice is the geographic area. Some 
points to consider are: 

‘@ The demographic breakdown of the 
population and how it relates to your 
specialty. If it's a low income area, thenit * 
certainly is not the place to be practicing 
corporate law. 

e The geographic limits of your area 
and the people you want to reach in that 
community—concentrating on a small 
community will make it easier to reach 
potential clients at a lower cost. If you 
want to reach a wider area, then obvious- 
ly you will need a larger advertising 
budget to attract potential clients. The 
accepted rule is that the larger the area 
and population you want to influence, the 
larger the budget you will need. 

e The ethnic and socio-economic 


1. What kind of clients do I want? 

Think about it. Many different types of 
consumers use legal services. There is the 
type who wants the best possible advice 
and will pay any fee to get it. There are 
people who shop price first before con- 
sidering what kind of legal help they need. 
There are other people who need a spe- 
cialist to help them with a particular 
problem. And there are people who don't 
use your services because they think the 
fees are just too high. 

It is also important (and informative) 
to obtain a general knowledge, at least, of 
the demographics of your prospective 
clients. What is the average family in- 
come? What ages are represented? What 
is the education level? What is the gender? 
This information will be extremely im- 
portant in guiding you if you decide to 
initiate an advertising program. 

2. What kind of legal practice do I 
want? 
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On January 25, 1982, the decision of the 
Supreme Court in /n re: RMJ was issued. 
Thereafter, the Board of Governors filed a 
motion for extraordinary reconsideration 
with the Florida Supreme Court agreeing 
that the prior opinion in the Schreiber 
matter should be vacated. On October 21, 
1982, the Florida Supreme Court did in 
fact vacate the Schreiber opinion and 
affirmed the referee’s dismissal of the com- 
plaint. Justice Ehrlich concurred “with 
great reluctance and much sadness.” He 
expressed the view of many lawyers who 
fear that advertising will diminish pro- 
fessionalism and increase commercializa- 
tion of the practice of law. I would respect- 
fully submit that the economic conditions 
of the 1970s and 1980s and the increased 


competition are the seeds of commercializa- 
tion, and that advertising and marketing 
are an effect rather than a cause. Hope- 
fully, there is no reason why lawyers cannot 
practice efficiently, competently, and pro- 
fitably without a loss of professionalism. 

The present state of the law is clear. One 
need only review the decision of the United 
States Supreme Court, in Jn the Matter of 
RMJ, 102 S.Ct. 929, to understand that 
in the absence of false, fraudulent or mis- 
leading advertising or non “arm’s length” 
dealings between attorneys and prospec- 
tive clients, the United States Supreme 
Court will not restrict the lawyer’s right to 
advertise. 

Levels of reaction to lawyer advertising 
range from support to indifference to rejec- 


factors of your area—in many cities, 
neighborhoods can turn in a few years 
from middle-class populations to people 
living On minimal subsistence, and vice 
versa. And in most cases, the economic 
health of the community is important for 
your success. 

5. Who is my competition? 

Yes, competition— you don't practice 
in a vacuum. Today, more and more 
methods are being devised for delivering 
legal services. Legal clinics, multi-lawyer 
professional corporations, and prepaid 
legal plans are just a few examples. They 
stress reasonable fees, convenient hours, 
easy-to-get-to locations, and know-how. 
You'll have to think twice about opening 
a practice in a highly competitive area. 

If you locate in an area that is over- 
saturated with lawyers in your specialty, 
you can expect difficulty in building a 
practice. You should know the strengths 
and weaknesses of your competition. 
There are always shortcomings among 
your peers that you can take advantage of 
(do they give free consultations for 
example). By studying the competition, 
you can also determine where :our weak 
and strong points lie. You can establish a 
new image that will set you apart from the 
competition. 

6. Do other local lawyers advertise? 

If you are located in an area that has a 
good deal of legal advertising, you are less 
likely to be criticized by your colleagues if 
you launch your own advertising and 
public relations program. A young law- 


yer located in a suburb of a major city 
started a newspaper advertising cam- 
paign— much to his regret. “I was the only 
one advertising here,” he said, “and | 
caught hell. I was castigated for stepping 
out of line. The response | got couldn't 
have been more negative.” 

7. Are my associates committed to an 
advertising program? 

You should have the support of every- 
one in your firm. One of the worst things 
is to commence a campaign and discon- 
tinue it because the initial support was 
lukewarm. Many programs are discon- 
tinued before achieving their objectives 
because one of the lawyers was ambiva- 
lent about instituting a communications 
program in the first place. 

8. Do I have the resources to sustain 
an advertising program? 

Only you can make this decision based 
on your financial resources and other 
commitments. Don't start a campaign 
unless you are totally committed to it— in 
philosophy— and with the money to back 
it. You don't want to embark on a pro- 
gram and have to discontinue it because 
of lack of funds. B 


Irwin Braun, president of Braun 
Advertising, Inc., in New York City, is 
author of the book, Building a Suc- 
cessful Professional Practice with Ad- 
vertising (published by the American 
Management Association). 
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tion. An analysis of these levels really 
depends upon the perspective of the person 
doing th. reacting. We have the view of 
lawyers who advertise; of lawyers who do 
not advertise; of prospective clients who 
are offended by lawyer advertising; and of 
prospective clients who are not offended by 
lawyer advertising. Each group must be 
considered independently if we are to try to 
understand the effect of lawyer advertising 
on attorneys and clients. 


Advertising Is Only One Facet of 
Marketing 

To further complicate matters we must 
first understand the use of the word “adver- 
tising” before we can discuss acceptance of 
advertising. Advertising is only one small 
facet of marketing, and lawyers have been 
marketing their legal services for many 
years prior to the Bates decision. In the 
past, even the most conservative of lawyers 
had handed out business cards, pursued 
memberships in civic and fraternal organi- 
zations, and “advertised” in the yellow 
pages, seeking those people whose fingers 
walked through those pages in search of an 
attorney. Although it could be argued that 
the giving out of business cards does not 
really constitute advertising, no one can 
dispute that yellow page listings are in fact 
nothing other than advertising, albeit in a 
more traditionally acceptable form. Only 
the attorney who has never been listed in 
the yellow pages or handed out a business 
card can be said to be outside the scope of 
marketing his or her services. 

Ina recent Florida Bar survey, only 16.5 
percent of the lawyers who responded 
indicated that they had done some type of 
advertising. Forty percent indicated that 
they would probably not advertise within 
the next year, and 35 percent indicated that 
it was unlikely that they would ever adver- 
tise. Although you might assume that 
young lawyers would be more prone to 
advertising, their statistics in the survey 
were almost identical. Since we can assume 
that almost all these lawyers are listed in 
the yellow pages, it is obvious that those 
surveyed did not consider that to be “adver- 
tising,” unless a display ad was involved 
rather than merely their name, address and 
phone number. 

Attorneys who are intolerant of lawyer 
advertising, and clients who are equally 
intolerant make a connection in their 
minds between advertising and unprofes- 
sionalism and a lack of competence. There 
is no data which would indicate that 
lawyers who advertise are any more or less 
competent than those who do not, or that 
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lawyers who advertise are unethical when 
compared to the nonadvertising members 
of the Bar. Unfortunately, lawyers and 
clients who oppose advertising make dis- 
paraging remarks about attorneys who 
advertise, the end result of which lessens 
public confidence in the legal profession. 

As the years go on and lawyer adver- 
tising and marketing increase, their accep- 
tance level will increase, and those who 
grew up with the mores developed after the 
turn of the century will be replaced by 
generations who evaluate lawyers on the 
basis of their honesty, competence and the 
quality of the legal services rendered. It 
would seem that this is in fact the true test 
that lawyers should be judged by, rather 
than by a standard that their advertising or 
marketing techniques are distasteful or 
offensive. 

The past seven years have shown that 
lawyer advertising has reduced the cost of 
routine legal services. To prove this, one 
need only turn to the classified ads or 
yellow pages to note the reduced fees for 
simple dissolution of marriages, wills, real 
estate closings, traffic offenses and bank- 
ruptcy proceedings. A few years ago, the 
American Bar Association suggested that 
approximately 70 percent of Americans 
went from cradle to grave without knowing 
or utilizing the services of a lawyer. Hope- 


fully, lawyer advertising has made informa- 
tion relating to the identity and availability 
of lawyers and their areas of practice 
known to the public. If, as a result of 
advertising, persons injured on the job, or 
as 2 result of an automobile accident, or 
through use of an IUD, become. aware of 
their rights and find an attorney to assist 
them in enforcing those rights, then adver- 
tising is an unqualified success. Prior to 
lawyer advertising, there were unethical 
and unscrupulous lawyers who assisted 
plaintiffs in falsifying claims, to the dis- 
credit of this profession. Unfortunately, 
advertising may bring us more of those 
plaintiffs and, hopefully, an ethical Bar will 
turn down their proposed representation, 
and prosecute those lawyers who are 
unethical. 


Bar Should Monitor Advertising 

The Florida Bar must direct its efforts to 
prevent false and misleading advertising. 
One of the recommendations of the Long 
Range Planning Committee was: 

The Florida Bar should monitor adver- 
tising and solicitation to the maximum 
extent that the courts will allow. The 
Florida Bar must protect the public from 
false and misleading ads, “bait and switch” 
and similar practices. 

Once past the goal of prohibiting false 


“! take it that the defense rests?” 


and misleading advertising, the organized 
Bar and its members should concentrate on 
their true purpose: The delivery of compe- 
tent legal services, reasonably priced and 
efficiently delivered. This is the profes- 
sionalism that must continue and need not 
be lost or diminished through lawyer ad- 
vertising. 

The Long Range Planning Committee, 
in its recommendations, has clearly charted 
the path for lawyer advertising and mem- 
bers of The Florida Bar in future years. 
Hopefully, the Board of Governors and the 
members of The Florida Bar will adopt 
these recommendations and understand 
them both historically and emotionally. 
Above all, they must be understood by 
members of our profession who advertise 
that they understand the law. The prohibi- 
tion against lawyer advertising was created 
by members of the American Bar Associa- 
tion at the turn of the century, and not by 
divine intervention. Abe Lincoln adver- 
tised on the front page of the Springfield 
Illinois Daily Journal in July of 1849, and 
in 1985, lawyers as honest and ethical as 
“Honest Abe” should be allowed to adver- 
tise with the support and guidance of The 
Florida Bar. BJ 


Samuel S. Smith, Smith & Mandler, 
P.A., isa past president of The Florida 
Bar (1981-82), of the Miami Beach Bar 
Association, the Guardianship Pro- 
gram of Dade County and Jewish 
Family and Children’s Service. He 
served on The Florida Bar Board of 
Governors 1974-82 and was chairman 
of the ABA Economics of Law Prac- 
tice Section 1979-1980. He has 
lectured on law office economics and 
management in over 25 states and 
Canada. 

He serves on the Board of Directors 
of The Florida Bar Foundation and is 
a member of the House of Delegates of 
the American Bar Association. Smith 
received the JD degree from the 
University of Miami cum laude in 
1960. 
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AMERICA, 
COMING 


Only Corpex teams up with DHL’ 
to give you overnight delivery of corporate kits. 


Notice we said overnight delivery, not 
overnight shipment. No matter where you 
practice in the continental United States, 
youre just 24 hours away from receiving a 
high quality corporate outfit from Corpex. 
As part of our constant commitment to 
provide you with the fastest service pos- 
sible, we've joined forces with DHL World 
Wide Courier Express. 


We dont have to tell you about DHL's 
reputation for speed and efficient service. 
Their network of planes and trucks will get 
your kit to you on time, every time. So if 
you call our toll free 800 number and 
place your order by 2 p.m. EST, you'll have 
your customized corporate outfit on your 
desk the very next day At no additional 
cost. 


*Some remote locations might require an additional day. 


Each Corpex Corporate Kit comesina 

matching slipcase complete with: 

®@ Corporate Seal 

@ 20 Custom-Printed Stock Certificates 
numbered and imprinted with corporate 
name. 

@ Stock Transfer Ledger 

@ 50 blank sheets for minutes or time-saving 
printed minutes and by-laws. 


® Special Forms section with complete review of 
latest IRC requirements for Sub-Chapter S 
election, Medical and Dental Reimbursement 
Plans, Section 1244 forms, plus annual meet- 
ing forms. Available in black, tan, brown 
and green. 
Standard outfit-$47.50; with printed 
minutes and by-laws, $49.75 (Includes delivery 
in Continental U.S.. Alaska, Hawaii.) 


Corpex Banknote Company, { 480 Canal Si, NY, NY 10013 


FOR NEXT DAY DELIVERY, ORDER BY PHONE BEFORE 2 PM. EASTERN STANDARD TIME. 
CALL US TODAY: 1-800-22 1-81 81 e ASK FOR OUR NEW CATALOG. 
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Attorney Advertising Florida 


by Michele Guy 


n 1977, the U.S. Supreme Court 

opened the gates to allow attorney 

advertising in Bates v. State Bar of 
Arizona.' The decision ended the historical 
ban on attorney advertising which began as 
a rule of etiquette among a once exclusively 
aristocratic profession. The profession 
now includes those from diverse socio- 
economic backgrounds and the demand 
for legal services by the middle class has 
mushroomed. Accordingly, the traditional 
view of advertising required change. 

This article will discuss resolution of 
common ethical problems associated with 
advertising. Relevant case law is published 
concurrently at the bottom of these pages. 

Florida is currently awaiting the Florida 
Supreme Court’s decision on the Model 
Rules of Professional Conduct which were 
submitted in September 1984. Oral argu- 
ments were held November 5, 1984. The 


advertising section in the Model Rules 
conforms substantially to the current code 
provisions on advertising as both rules are 
based on a liberal, directive approach. 

The following discussion delineates com- 
mon ethical problems associated with law- 
yer advertising based upon Florida’s cur- 
rent Code of Professional Responsibility. 
However, an analysis under the proposed 
Model Rules would provide the same 
resolve. 


“No Recovery—No Fee” 

This is by far the most common ethical 
problem in lawyer advertising. This state- 
tent is false and misleading under DR 2- 
101(B)(2), which provides that a statement 
or claim which omits to state any material 
fact necessary to make the statement, in the 
light of ail circumstances, not misleading is 
false, fraudulent, misleading or deceptive 


Relevant 


The constitutional basis for advertising 
is, of course, found in the first amendment. 
Freedom of speech has enjoyed protection 
from government infringement from the 
beginning of our country. The same has not 
always held true, however, for commercial 
speech, i.e., advertising. There existed in 
history the “commercial speech exception” 
to the first amendment based on the idea 
that commercial speech was somehow “out- 
side” the protection of the first amendment. 

After the U.S. Supreme Court’s 1975 
decision in Bigelow v. Virginia,’ however, 
the notion of “unprotected commercial 
speech” all but passed from the scene.? 
Bigelow, the editor of a Virginia news- 
paper, accepted and printed an advertise- 
ment from a New York referral service for 
abortions in violation of a Virginia statute 
which made it a misdemeanor to encourage 
or prompt the procuring of an abortion by 
the sale or circulation of any publication. 
The issue before the Court in Bigelow was 
simply whether advertising was speech en- 
titled to first amendment protection. The 
Court held that speech is not stripped of 
first amendment protection merely because 
it appears in the form of a paid commercial 
advertisement. 
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The Court’s decision in Bigelow was 
expressly limited to whether advertising 
was entitled to first amendment protection. 
The issue of how far the first amendment 
will allow the states to go in regulating or 
prohibiting advertising was reserved. In 
1976, the question reserved in Bigelow was 
presented to the Court in Virginia Citizens 
Consumer Council v. Virginia State Board 
of Pharmacy.} The state regulation at issue 


was a Virginia statute which declared it 


“unprofessional conduct” for a licensed 
pharmacist to advertise the prices of prescrip- 
tion drugs. 

In holding that the totai ban the statute 
imposed on the truthful advertising of an 
entirely lawful activity was not justified 
under the first amendment, the Court re- 
jected Virginia's “highly paternalistic” atti- 
tude toward consumers and the claim that 
the ban was necessary to maintain profes- 
sionalism among pharmacists. The Court’s 
decision was based on the perceived right 
and need of consumers to have greater 
access to drug price information, not less. 

The Court in Virginia Pharmacy express- 
ly limited its holding to advertising by 
pharmacists stating: 

Although we express no opinion as to other — 


| 


Ethical Problems 


under DR 2-101(A). 

“No recovery-no fee” may be misleading 
to the public as it infers the client will incur 
no costs if no recovery is made when that-is, 
in fact, not the case. DR 5-103(B) provides 
that a client is ultimately responsible for 
expenses, including court costs. 

An attorney in Florida is not entirely 
prohibited from conveying the message 
that there will be no fee if there is no 
recovery. DR 2-101(B)(7) provides that a 
misleading statement may be cured by 
adding reasonable warnings or disclaimers. 
“No recovery-no fee” can be rectified by 
adding a phrase, such as, “Court costs and 
expenses extra” or “Client responsible for 
court costs and expenses.” The attorney’s 
message thus, is communicated without 
misleading the client into believing he will 
truly owe nothing unless there is a re- 
covery. 


professions, the distinctions, historical and func- 
tional between professions, may require con- 
sideration of quite different factors. Physicians 
and lawyers, for example, do not dispense 
standardized products; they render professional 
services of almost infinite variety and nature, 
with the consequent enhanced possibility for 
confusion and deception if they were to under- 
take certain kinds of advertising.‘ 


The Court considered whether the exten- 
sion of first amendment protection an- 
nounced in Virginia Pharmacy applied to 
the regulation of advertising by lawyers the 
following year in Bates v. State Bar of 
Arizona.> The aim of the Legal Clinic of 
Bates and O’Steen was to provide legal 
services at modest fees to persons of moder- 
ate income. To achieve this end, they 
operated as a “legal clinic,” which meant 
that they only accepted routine cases, such 
as uncontested divorces, uncontested adop- 

tions, simple personal bankruptcies and 
changes of name, for which costs could be 
kept down by the use of paralegals, word 
processors and standardized forms and 
office procedures. Since the profit margin 
on each case was low in order to keep prices 
affordable, the firm depended on volume. 
To generate this volume the firm found it 


necessary to advertise. However, former 


Statements of Special Expertise 
Statements which state or imply that a 


lawyer isa certified or recognized specialist 


other than as permitted by DR 2-105 are 
improper. Such statements include “Prac- 
tice limited to. . .,”“Qualified in. . .,”“Experi- 
enced in. . .,” and “Specializing in. . . .” 
These statements concern the quality of 
legal services because they are not sus- 
ceptible of reasonable verification by the 
public (DR 2-101(C)(4)). Also they tend to. 
create an unjustified expectation that an 
attorney is especially qualified when such 
may not be the case (DR 2-101(B)(3)). 
Such statements can easily mislead an 
unsuspecting public. 

Florida does not, however, totally pro- 
hibit an attorney from informing the public 
about the areas of law he practices. The 
proper way to communicate that informa- 


tion is to merely list the areas in which he 
practices. 

An attorney in Florida may, however, 
advertise special expertise if he is either 
Florida Bar certified or designated. See 
DR 2-105(1) and (2). The proper way for a 
certified attorney to advertise his expertise 
is: 

Board Certified Civil Trial Lawyer 
or 
Civil Trial Lawyer, Board Certified 
An attorney may indicate that he is desig- 
nated as follows: 
Qualified in Admiralty under the Florida 
Designation Plan 
or 

Florida Bar Designated in Admiralty 

Certified or designated attorneys may 
only indicate their areas of expertise as — 
specifically set forth previously; using “spe- 


Disciplinary Rule 2-101(B) of the Arizona 
Code of Professional Responsibility pro- 
hibited attorneys from advertising in news- 
papers or other media. Bates and his 
partner, O’Steen, were disciplined by the 
Arizona Bar for placing the ad at the right 
in a local newspaper: 

Bates and O’Steen appealed to the U.S. 
Supreme Court claiming that the blanket 
suppression of advertising imposed by Disci- 
plinary Rule 2-101(B) violated their first 
amendment rights. The Court agreed. In 
the following quote from a later decision® 
the Court sums up its Bates decision: 

[S]pecifically, the Bates Court held that law- 
yers must be permitted to advertise the fees they 
charge for certain “routine” legal services. The 
Court concluded that this sort of price advertis- 
ing was not “inherently” misleading, and there- 
fore could not be prohibited on that basis. The 
Court also rejected a number of other justifica- 
tions for broad restrictions upon advertising 
including the potential adverse effect of advertis- 
ing on professionalism, on the administration of 
justice, and on the cost and quality of legal 
services, as well as the difficulties of enforcing 
standards short of an outright prohibition. None 
of these interests was found to be sufficiently 
strong or sufficiently affected by lawyer advertis- 
ing to justify a prohibition. 

But the decision in Bates nevertheless was a 


narrow one. The Court emphasized that adver- 


DO YOU NEED 
A LAWYER? 
LEGAL SERVICES 
AT VERY 
REASONABLE FEES 


© Divorce or legal separation—uncontested 
(both spouses sign papers) 
$175.00 plus $20.00 court filing fee 


publication cost 
uptcy business, no contested 
proceedings 
Individual 
$250.00 pius $55.00 court filing fee 
Wite and Husband 
$300.00 pius $110.00 court filing fee 
Change of Name 
$95.00 pius $20.00 court filing fee 
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sg © Preparation of all court papers and instruc- 

ins tions on how to do your own simple uncon- 
tested divorce ¢ 

$100.00 

© Adoption—uncontested severance pro- 
peeding $225 00 pius approximately $10. 

chee Information regarding other types of cases 

furnished on request 

ea Legal Clinic of Bates & O’Steen 

Bt 617 North 3rd Street 

Ee. Telephone (602) 252-8888 

2 

: 


cialize,” or a like term is improper. 
Additionally, an attorney may not adver- 
tise that he is certified under a program 
other than The Florida Bar. For example, 
advertising that he is certified by the Na- 
tional Board of Trial Advocacy is improper. 


Checklist: Common 
Advertising Problems 


To inform consumers that there will be no legal fee if no recovery is made: 

DONT say “No Recovery - No Fee™ 

DO say “No Recovery - No Fee” with an accompanying phrase 
such as, “Court Costs & Expenses Extra” or “Client 
Responsible for Court Costs & Expenses.” 

To communicate the areas of law an attorney practices if he is not Florida Bar 


Fees 

The most common ethical errors in ad- 
vertising relating to fees are phrases similar 
to “affordable rates” and statements which 
leave an open end on the apper limits of a 


fee—i.e., “Divorces from $100.” 

DR 2-101(B)(6) prohibits any statement 
relating to legal fees other than those 
describing specific fees for specific services. 

“Affordable rates” and “competitive 
prices” are not statements among those 
permitted by the rule because these state- 
ments do not describe legal fees in specific 
terms and thus may be misleading to a 
layman. “Affordable” and “competitive” 
are ambiguous since they are essentially 

- terms of quality (not quantity) and, there- 
fore, are not susceptible of reasonable 
verification by the public. See DR 2-101(C) 
(4). 


certified or designated: 
DONT say 


certified or designated: 
DON'T say 


“Practice Limited To. . .” 
“Qualified In...” 
“Experienced In...” 
“Specializing In...” 

DO simply list the areas of law which are practiced. 
To communicate the areas of law an attorney practices if he is Florida Bar 


“Practice Limited To...” 
“Qualified In...” 


Advertising a legal fee with an open end 
is also improper under DR 2-101(B)(6), 
i.e., “Divorces from $100.” Placing the 
word “from” before a stated fee in effect 


renders the fee meaningless in that the 
actual resulting fee could be much higher. 
Thus, the fee that is stated may be mislead- 
ing to the public. Stating the price as a 


‘Relevant Case Law continued 


_tising by lawyers still could be regulated. False, 
deceptive or misleading advertising remained 
subject to restraint, and the Court recognized 
that advertising by the professions poses special 
risks of deception—“{B]ecause the public lacks 
sophistication concerning legal services, mis- 
statements that might be overlooked or deemed 
‘unimportant in other advertising may be found 
quite inappropriate in legal advertising.” 433 
U.S., at 383 (footnote omitted). The Court 
suggested that claims as to quality or in-person 
solicitation might be so likely to mislead as to 
- warrant restriction. And the Court noted that a 
warning or disclaimer might be appropriately 
required, even in the context of advertising as to 
price, in order to dissipate the possibility of 
consumer confusion or deception. “The Bar 
retains the power to correct the omissions that 
have the effect of presenting an inaccurate 


picture, although the preferred remedy is more © 


disclosure, rather than less.” 433 U.S., at 375. 


In short, although the Court in Bates was not 
persuaded that price advertising for “routine” 
_ Services was necessarily or inherently misleading, 
and although the Court was not receptive to 
other justifications for restricting such advertis- 
ing, it did not by any means foreclose restrictions 
_on potentially or demonstrably misleading adver- 
tising. Indeed, the Court recognized the special 
possibilities for deception presented by advertis- 
_ing for professional services. The public’s com- 
parative lack of knowledge, the limited ability of 
the professions to police themselves, and the 
absence of any standardization in the “product” 
> advertising for professional services es- 


pecially susceptible to abuses that the States 
have a legitimate interest in controlling. 

Thus, the Court has made clear in Bates and 
subsequent cases that regulation—and imposi- 
tion of discipline—are permissible where the 
particular advertising is inherently likely to 
deceive or where the record indicates that a 
particular form or method of advertising has in 
fact been deceptive. .. .7 


Although Bates left actual resolution of 
in-person solicitation and claims as to 
quality for another time, the Court spe- 
cifically expressed concern about claims 
regarding the quality of legal services. 
Since quality claims are not susceptible to 
measurement or verification, they are like- 
ly to mislead, thus warranting regulation. 
The Court also recognized that time, place 
and manner restrictions are valid so long as 
they do not affect the content of the 
regulated speech, serve a significant govern- 
mental interest, and ample alternative chan- 
nels of communications are left open. 
After Bates, the American Bar Associa- 
tion (ABA) and states revised their codes of 
professional responsibility. An ABA task 
force had written two proposals of a new 


advertising rule while awaiting the Su- 


preme Court's decision in Bates. Proposal 
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that a 


A, known as the regulatory approach, was. 


adopted by the American Bar Association 
and a majority of states. Under Proposal 
A, an attorney may only include informa- 
tion that is specifically listed in the code. 
There are serious constitutional problems 
with this approach as an attorney may be 
prevented from advertising various items 
of truthful information. 

Proposal B, which was adopted in Flori- 
da as DR 2-101(A), is known as the directive 
approach. This approach allows lawyers to 
include any information in their ads so long 
as the information is not false, fraudulent, 
deceptive or misleading. It is constitutional- 
ly sounder and, for that reason, is the basis 
for Rule 7.1 in the new Model Rules of 
Professional Conduct recently adopted by 
the ABA® and now in effect in New Jersey 
and Arizona. 

In Inre R.M.J., the question was whether 
certain aspects of the revised ethical rules 
of the Supreme Court of Missouri regu- 
lating lawyer advertising conformed to the 
requirements of Bates. The Missouri 
Supreme Court advertising rule was based 
on the regulatory approach of the ABA’s 
Proposal A. Missouri’s Rule 4 provided 
lawyer could include ten categories 


| 
| 


responsibility or status of those practicing 
thereunder, or is otherwise false, fraudulent, or 
misleading. 

EC 2-12 further states: 


The use of a trade name or an assumed name 
could mislead laymen concerning the identity, 
responsibility, and status of those practicing 
thereunder. 


“Experienced In... 
“Specializing In... 
If certified, 
DO say “Board Certified Civil Trial Lawyer” or 
“Civil Trial Lawyer, Board Certified” 
If designated, 
DO say “Qualified in Admiralty under the Florida Designation 
Plan™ or 
“Florida Bar Designated in Admiralty” 
To communicate fee information: 
DONT say “Atfordable Rates” or 
“Competitive Prices” 
Do give a specific fee for a specific service. 
DONT say “Divorces from $100” 
DO say “Divorces trom $100 to $500,” so long as the fee charged 
for divorce will not exceed $500. 
To properly use a tradename: 
DON'T say “The Divorce Center” or “Northside Legal Center™ 
DO say 


DR 2-102(B) was interpreted by the 
Florida Supreme Court in The Florida Bar 
v. Fetterman. The Bar asserted that Fetter- 
man had violated the rule by practicing 
under a trade name, namely “The Law 
Team, Fetterman & Associates.” 

The court held that DR 2-102(B) did not 
strictly prohibit trade names. Rather, the 
rule prohibits use of any name “that is 
misleading as to the identity, responsibility 


of town. 


“The Jones Divorce Center,” if the center's primary 
service is divorce, or “Northside Legal Center of Smith 
& Jones,” if the center is actually located on the north side 


range, however, as permitted under DR 
2-106(B)(6)(c) would make the statement 
not deceptive; i.e., “Divorces from $100 to 
$500,” provided that the fee will not exceed 
$500. 


Trade Names 

Trade names such as “Northside Legal 
Center” or “The Divorce Center” are pro- 
hibited by DR 2-102(B) which states: 


A lawyer shall not practice under a trade name 
or name that is misleading as to the identity, 


or status of those practicing there- 
under. .. .”3 Using “The Law Team” when 
not in conjunction with an attorney's name 
would be inherently misleading because the 
public would not know who to hold account- 
able for the firm’s actions.4 Thus, trade 
names are proper only if used in conjunc- 
tion with the responsible attorney’s name. 

Further, the court found that “The Law 
Team” was no more misleading than “Law 
Clinic” or “Legal Clinic,” terms which are 


of information in a published advertise- 
ment including certain biographical! infor- 
mation, areas of practice, fees for initial 
consultation, availability of a schedule of 
fees, credit arrangements, and the fixed fee 
to be charged for certain routine legal 
services. 

Although the rule did not explicitly state 
that the ten categories were the only informa- 
tion that would be permitted, that is the 
interpretation given to the rule by the 
Missouri Supreme Court. An addendum to 
the rule specified two ways in which areas 


of practice were to be listed in an ad; under 
one of these, the lawyer could use one or 
more of a list of 23 areas of practice but 
could not deviate from the precise wording 
stated in the rule to describe the areas. In 
addition, the rule permitted a lawyer to 
send announcement cards announcing a 
change of address or firm name, or similar 
matters, but only to “lawyers, clients, 
former clients, personal friends and 
relatives.” 

The ad placed in a local newspaper was 
as follows: 


ST. LOUIS (CLAYTON), MISSOURI 63106 


Profit/Sharing 


CHROMALLOY PLAZA — SUITE 1404 


LAW OFFICES 


R 


120 SOUTH CENTRAL AVENUE 


721-5321 


e Contracts 


R.M.J. was charged with violating Rule 
4. The specific violations included: (1) _ 


listing areas of practice not included in the 


rule; (2) listing others in language other — 


than that specified in the rule; (3) listing 
categories of information not included 


among the ten categories; and (4) mailing es: 


announcement cards to persons other than © 


those permitted by the rule. In listing areas _ 
of practice, R.M.J. had used “reali estate” 
and “personal injury” instead of “property — 
law” and “tort law.” He also listed several — 
areas of the law that were not listed at all 
under the rnle—e.g., “contracts” and “pen- 
sion and profit sharing plans.” R.M.J._ 
further violated the rule by including infor- _ 
mation that he was admitted to practice © 
before the U.S. Supreme Court and li- © 
censed in both Missouri and Illinois— — 
information not included in the ten cate-— 


gories permitted by the rule, 


The Arizona Supreme Court upheld 3 
Rule 4’s constitutionality and R.M.J. re- 
ceived a private reprimand. The U.S. _ 
Supreme Court reversed. The commercial | 
speech doctrine, in the context of adver-— 
tising for professional services, was sum- 


marized by the Court as follows: 


Truthful advertising related to lawful activities is — 
entitled to the protections of the First Amend- 
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frequently employed and accepted by the 
legal community. 

Therefore, “Northside Legal Center” is 
proper only if used in conjunction with the 
responsible attorney’s name and if the 
center is actually located on the north side 
of town. Likewise, “The Divorce Center” 
may be used if accompanied by the re- 
sponsible attorney's name and if the center’s 
primary business is divorce. 


Implications 

The Bates decision represents the cul- 
mination of two modern trends. They are: 
the rights and needs of attorneys to adver- 
tise and the rights and needs of the public to 
receive more information. The conflict 
presented by the two trends was resolved in 
Bates. 

On the one hand, attorneys’ rights and 
needs to advertise are more obvious as 
lawyers enter the profession at a rate which 
exceeds general population growth. Thus, 
the supply of legal services is outstripping a 
demand which has grown but at a slower 
pace. Consequently, attorneys must adver- 
tise in order to position themselves in a 
marketplace which grows more competitive 
each day. 


On the other hand, advertising is an 
effective means to disseminate useful infor- 
mation to a large audience. Lawyer adver- 
tising, however, like any other form of 
speech for profit, contains distinct possi- 
bilities for consumer manipulation and 
deception. 

Bates and its progeny resolved the con- 
flict between advertising and consumer 
protection by holding that a state may 
either impose restrictions or totally pro- 
hibit advertising which is either in fact or 


inherently misleading. Advertising which is" 


only potentially misleading may be re- 
stricted but never totally prohibited. Truth- 
ful advertising may not be restricted unless: 
1) the state asserts a substantial interest and 
2) the restriction is no more extensive than 
necessary to serve the asserted state in- 
terest. 

More issues are involved than the most 
common ethical mistakes published here. 
Accordingly, if anyone has questions con- 
cerning advertising in general or the Code 
of Professional Responsibility in par- 
ticular, please call or write to Michele Guy 
at The Florida Bar. BJ 


U. 


2439 So.2d 835 (Fla. 1983). 
3]d. at 838. 
‘Id. 


Michele Guy is assistant to the 
ethics counsel for The Florida Bar. 
She received her J.D. in April 1984 
from the Florida State University 
College of Law and her B.S. in 1975 
from Ohio State University. She has 
passed the bar examination and is 
currently awaiting admission to the 
Bar. 
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_ ment. But when the particular content or method 
_ of the advertising suggests that it is inherently 
misleading or when experience has proven that 
_ in fact such advertising is subject to abuse, the 
"states may impose appropriate restrictions. Mis- 
_ leading advertising may be prohibited entirely. 
- But the states may not place an absolute prohibi- 
tien on certain types of potentially misleading 
ormation, é.g., a listing of areas of practice, if 
information also may be presented in a way 
Athat is not deceptive. Thus, the Court in Bates 
suggested that the remedy in the first instance is 
mot necessarily a prohibition but preferably a 
"requirement of disclaimers or explanation. 433 
S.,at 375. Although the potential for decep- 
tion and confusion is particularly strong ir: the 
context of advertising professional services, re- 
_Strictions such advertising may be no 
broader than reasonably necessary to prevent 
the deception. 
_ Even when a communication is. not mis- 
leading, the state retains some authority to 
regulate. But the state must assert a substantial 
interest and the interference with speech must be 
in proportion to the interest served. Central 
Hudson Gas Co. v. Public Service Commission, 
447 U.S., at 563-564. Restrictions must be 
narrowly drawn, and the state lawfully may 
regulate only to the extent regulation furthers 
the state’s substantial interest. Thus, in Bates, 
the Court found that the potentially adverse” 
effect of advertising on professionalism and the 
quality of legal services was not sufficiently 
related to a substantial state interest to justify so 
an interference with speech.? 


Thus, the Court found no evidence, from 


_ tation, however, is still « 


the record or otherwise, that listing areas of 
practice in language which deviated from 
the terms used in the rule, or adding areas 
not covered at all by the rule, was either in 
fact or inherently misleading. Since the 
speech was not misleading and no sub- 
stantial interest was asserted by the state, 
the Court found that section of Rule 4 
unconstitutional, 

The Court also found that it was not 
misleading for the attorney to list the 
jurisdictions in which he was licensed to 
practice. The Court stated that this informa- 
tion was factual and could be highly rele- 
vant because of the geography of the region 
in which the attorney practiced. The Court 
was more troubled with the information 
that R.M.J. was admitted to practice be- 
fore the U.S. Supreme Court. Although the 
Court characterized the information as an 
uninformative fact in bad taste, it could not 
find, from the record or otherwise, that the 
information was misleading. Absent an 
asserted substantial state interest, the state 
prohibition fell. 

Finally, the Court approved direct mail 
solicitation; effectively wiping out the 
classic distinction between advertising and 
direct mail solicitation. gh, solici- 
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tising and subject to greater state regula- 
tion. With no proof that the announcement 


R.M.J. sent was in fact or potentially . 


misleading, the Court found that the state’s 
total prohibition of direct mail advertising 
was more extensive than necessary to serve 
the asserted governmental interest. The 
Court suggested several restrictions to pro- 
tect the public, e.g., requiring the lawyer to 
stamp “This is an advertisement”™!? on the 
envelope and requiring that a copy of the 
ad be kept for. one year.'' Florida’s Disci- 
plinary Rule 2-104(B) was revised to con- 
form to RM/J and the suggestions made by 
the U.S. Supreme Court were adopted. 
However, Florida’s rule requires attorneys 
to hold copies of mailings for three years 
instead of one. BJ 


1422 U.S. 392 (1975). 

2 Virginia Citizens Consumer Council v. Vir- 
ginia State Board of Pharmacy, 425 U.S. 748, 
758 (1976). 

3425 U.S. 748 (1976). 

4Id. at 773. 

$433 U.S, 350 (1977). 

6455 U.S. 191 (1982). 

74d. at 199-202. 

*Lorit B. Andrews, “The Model Rules and 
Advertising,” 68 A.B.A.J. 809 (July 1982). 

9455 U.S. 191, 203-204 (1982). 

0 Id. at 206. 
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Advice from Some Who 
Have Tried Advertising 


by Hal Clarendon 


everal years ago, Talla- 

hassee lawyer Dan Dobbins 

decided to advertise on televi- 
sion. He wanted ads that were state-of-the- 
art and tasteful. So Dobbins talked to 
associates and spent a year looking at his 
options. He inquired about doing his own 
ads and about having a local television 
station produce them. Finally, a Denver 
advertising agency specializing in lawyer 
ads got his nod. “They supply me with 24 
different ads a year,” he says. They buy his 
air time, produce his ads and take care of 
hiring big-name celebrities to tout his firm. 

Now, two years later, his ads continue to 
run four times a week on a Tallahassee TV 
station. And Dobbins says he is happy with 
the results. 

How happy? “It’s too early to tell,” 
Dobbins cautions. “I’m going at this for the 
long haul. I assume five years will be the 
length of the commitment I will have to 
make before I can assess the results. The 
personal injury business takes time, cases 
aren’t settled overnight.” 

While he calls the personal injury field a 
difficult one to crack, some people:seem to 
think he has a great many clients because of 
his ads. That is not exactly the case, he says. 
“It’s far from the truth. Advertising is no 
panacea.” But advertising, he admits, prob- 
ably has something to do with his firm’s 
growth to a three-partner firm soon to 
move into a new building. 


Although Dobbins believes it is too early 
to gauge results, media experts suggest that 
an advertising campaign succeeds or fails 
on the numbers. "Today to advertise suc- 
cessfully you've got to have the numbers,” 
says Jacksonville ad agency executive 
David Curling. “Maybe a ringing tele- 
phone was enough to expect from an ad 
once-upon-a-time, but not anymore.” 

Lawyer advertising has come a long way 
since the 1977 U.S. Supreme Court Bates 
decision allowing lawyers to advertise rou- 
tine services, But while a lawyer’s main 
advertising concern back then might well 
have been simply getting the public’s atten- 
tion, today the successful advertiser is the 
lawyer with access to sophisticated media 
knowledge. In other words, the lawyer who 
has the numbers. 

“Lawyers who advertise now want to 
reach a targeted audience that has been 
tailored to fit their practices,” Curling says. 
He explains that the magic numbers are 
really a complex and usually expensive 
package of audience profiles, surveys, mar- 
ket research studies, advertising budget 
projections and client targeting. All must 
fit together for an advertising campaign to 
succeed. 


One of Five Lawyers Advertises 

Few are willing to take such numbers to 
heart, however. Hundreds of attorneys 
practice in Tallahassee, but only a handful 


advertise. The great majority of Florida’s 
lawyers have not even taken the first step in 
advertising. A Florida Bar attitude survey 
taken in June 1984 shows only 20 percent 
of lawyers under the age of 36 think 
advertising is very important. A somewhat 
higher percentage (37 percent) ‘of lawyers 
over 36 think advertising is very important. 
Only about one in five say they have 
advertised or plan to advertise in the future. 

A 1984 survey commissioned by the 
American Bar Association and published 
in the ABA’s June 1984 Journal shows that 
only 13 percent of lawyers surveyed have 
tried advertising. But of that number, 80 
percent said they planned to continue. 
Two-thirds of those who advertised thought 
it led to better public recognition. 

“If you take out an ad in your local paper 
you're sure to get a lot of phone calls,” 
Dobbins says. “But what is important is 
who is on the line.” 

Dobbins says he checked with colieagues 
and friends on their views on lawyer adver- 
tising before flying to Denver to buy the ad 
package that made him the advertising 
pacesetter in Tallahassee’s television mar- 
ket. “In the end, it was a business decision,” 
Dobbins says. 

Ken Walton, a Tallahassee public rela- 
tions consultant, says he advises lawyers to 
avoid advertising until they know precisely 
what they want an advertising campaign to 
achieve. This takes close analysis of a firm’s 
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that you give to other areas of your be. 


services which provide 
legal concerns. 
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The above advertisements placed in 
print media by Auerbach & Neufeld of 
South Florida were designed by Philip 
Auerbach to project a dignified and 
professional image. They are part ofa 
multi-faceted marketing program of 
the firm. 


assets and goals. “What we see instead is 
many lawyer televison ads that show a lack 
of quality and credibility,” Walton says." 

Even though television ads seem to be 
catching on, lawyers may not be gaining as 
much as they ought from the exposure, he 
suggests. Before an advertising campaign 
can work, lawyers must decide on what 
kind of clients they are interested in attract- 
ing. “Television ads generally bring in a 
number of small cases,” Walton says. “A 
lawyer has to know if this is what the firm is 
equipped to handle.” 


TV Provides Name Recognition 

Steve Carter, a paralegal at Siegel & 
Canter of Sarasota, says his firm made 
careful studies before advertising in Tampa 
newspapers. The ads began several months 
before the opening of a new law office in 
the city. “The advertising is expensive, but 
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Some firms have used “gimmick” ads. Here a California lawyer pops out of 


the ocean and says “If you’re in over your head, the Legal Clinic will handle 
your bankruptcy for only $100.” Referring to similar ads appearing on Florida 
television, Bar Ethics Counsel Dennis X. Crowley laments: “We can’t regulate 


taste.” 


we got a very good response,” Carter says. 
“We're relatively new in Tampa and we 
wanted the exposure. We wanted to get a 
name in Tampa.” 

The strategy worked. Carter says the 
firm is “pretty satisfied” and might expand 
its advertising in the future. 

Dobbins knows his name is recognized 
from his TV ads. Counter clerks and other 
strangers often carry on conversations with 
him as if he were an old friend. But such 
encounters are hard to translate into dol- 
lars, he says. “I get a lot of calls from people 
who just need someone to talk to. If we 
can’t help them we try to refer them 
elsewhere to someone who can. Other 
people benefit from our ads.” 

His firm carefully screens calls to identi- 
fy and evaluate potential cases. But large 
cases seldom come in through the calls. 


An ad campaign seldom lands the large 
case that once was, and probably still is, 
generated from personal contacts. Prestige 
cases have always been referred to a lawyer 
by friends and associates, Walton says. But 
large or even small case referrals are less 
common now. Walton cited “the incredible 
competition” among lawyers as one reason 
for the decline in referrals. Florida Bar 
records show Bar membership has in- 
creased an avetage 2,100 in each of the past 
five years and now stands at 35,709, three 
times what it was 15 years ago. 


Even with stiffened competition, Walton 
advises lawyers not to advertise without 
professional guidance. “There are ways to 
increase a firm’s visibility. And advertising 
isn’t necessarily the best way. Alerting the 
media to what is going on, supplying the 
media with information on what the firm is 
doing may be better than an ad campaign.” 


Position Ads to Particular Audience 

Curling notes that advertising will not 
give good results if it is not properly 
directed at a particular audience. “It’s 
called positioning. Lawyer services are not 
unlike other consumer products. You want 
to position them in the marketplace.” 


Miami lawyer Phil Auerbach, who says 
his firm spends $3 million a year on adver- 
tising, began advertising soon after the 
Bates decision. “There was a certain mys- 
tique, a veil around the lawyers in this state. 
I sought to pierce that veil,” he explains. 

Auerbach uses computers to evaluate 
questionnaires filled out by prospective 
clients who come into his office. 


“I ask them everything. I want to know 
what TV shows they watch. I want to know 
what attracted them to my office so I can 
tell if my ads are working. I’ve become a 
media expert. I have to be if I’m going to 
make my advertising budget work for me.” 

He buys discount TV time by using a 
corporation he set up just for that purpose. 


Legal services don’t need to be comphcated. At Auerbach 
Jems. From complex crv] bigatson through estate planning. 
Auerbach and Neufeld offer professional assistance and 
AVENTURA MALL OFFICES 
Dade: 31-8888 
Broward 7644111 
- 
4 r 


“I save 15 percent that way.” He also gets 
100 calls a day, but few of them materialize 
into cases. “We only select five or 10 
percent,” he says. “Then we've got to send 
investigators out for the clients. And you've 
got to remember, it all costs money.” 
Auerbach selects the television shows he 
sponsors and has conducted surveys which 
show blue collar workers are most likely to 
respond. “I have a computer that gives me 
figures every month on who calls, who 


spent renting more than 100 busboards in 
Dade and Broward counties. He likes to 
bill himself “the king of the busboards.” 

Auerbach’s ads are carefully crafted to 
appeal toa certain kind of client. One of his 
newspaper ads pictures an elegantly dressed 
man carrying an expensive briefcase with 
his firm’s name imprinted on it. “That ad is 
obviously targeted to an upscale audience. 
They are the people who will bring in the 
bigger cases,” he says. 


A more subtle attempt to attract new business has been taken by Pat 
Maloney’s San Antonio firm. From a set exuding wealth and dignity the 
personal injury lawyer shot an “informational series” of one-minute spots 
discussing contingent fees, board certification of trial lawyers, types of 
accidents that are actionable, etc. The series, “Knowing the Law,” was 
created and exported by Milwaukee lawyer Robert Habush. 


comes in, whether they saw us in the 
newspaper or the yellow pages. The com- 
puter breaks it all down. You just can’t 
throw money around to get results. I know 
lawyers who have dropped $40,000 on an 
advertising budget that didn’t get them any 
clients,” he says. 

Auerbach credits his aggressive adver- 
tising campaign for his firm’s growth in 
seven years from a one-office, two-lawyer 
operation in Dade County to a 20-lawyer 
firm with three offices in three counties. 
Two of the offices have recently opened in 
malls to handle walk-in business. 

“I consider my mall offices part of my 
advertising,” he says. “Just by being in a 
mall we generate a good deal of name 
recognition.” 

A large part of his advertising dollar is 


Educational Programs 

Auerbach’s mass-media approach is not 
the only avenue open to lawyers wishing to 
advertise, however. Another is what media 
professionals call “educating the public.” 
Informational messages explain some part 
of the law in easily understood ways. 

“Some lawyers have been taking the 
position that the best way to advertise is to 
educate the public,” Curling says. “They 
run informative announcements which 
touch on some legal subject and may not 
push the firm’s name too much at all.” 
Larger, more conservative firms are more 
likely to take this approach, he says. These 
firms are more concerned with image and 
with maintaining their market share than 
increasing caseloads. 

A Milwaukee lawyer has done well using 
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a television advertising series called 
“Knowing the Law,” the American Bar 
Journal reports in its July 1983 issue. The 
lawyer, Robert Habush, increased his case 
filings and referrals more than 30 percent. 

Habush told the Journal he wanted, 
above all, an advertising campaign that 
was professional in presentation. As head 
of Wisconsin’s largest personal injury firm 
he spent $150,000 to start up the campaign 
that reportedly cost $10,000 a month to 
maintain. 

He hired an advertising firm and did 
surveys showing the public knew next-to- 
nothing about personal injury law. Habush 
decided to run 54 different question-and- 
answer commentaries about the law. The 
60-second commentaries were carefully fit- 
ted into Sunday evening television news 
slots when, Habush learned, viewers were 
more relaxed and receptive to such mes- 
sages. Habush even consented to appear in 
the ads himself, a gruelling process that 
took hours of his time. 

The commentaries have brought favor- 
able public feedback and other lawyers 
have accepted them as well. “They’ve been 
positive and complimentary,” Habush says. 

Habush’s Knowing the Law Series is 
now being syndicated through a subsidiary 
called Informercial, Inc. The program is 
currently airing in 15 states and Habush’s 
marketing/communications firm, 
McDonald Davis & Associates, is reviewing 
200 inquiries from law firms asking how 
they might participate. The firm reports it 
recently completed production on the series 
for Murray Sams of the law firm of Sams, 
Ward, Newman, Beckman & Elser, Miami. 


Costs Vary By City 

Habush’s expensive advertising cam- 
paign would have cost a great deal more in 
a larger city, less in a smaller viewing area, 
media experts agree. In any case, dollar 
amounts are impossible to assign to media 
exposure. 

“No matter what the approach, there are 
no pat answers to the question of how 
much money to spend,” Curling says. “The 
amount will vary with the size of the city 
you live in, the kind of audience you're 
going for, and whether you want to build a 
campaign slowly or go in for a big splash. 
“There just aren’t any spending guidelines 
you can throw out.” 

Tom Graham, national sales manager 
for a Tallahassee television station, esti- 
mated that in Tallahassee a television ad 
campaign would require a three-month 
commitment and a minimum of $500 a 
month to get results. “And that’s a ‘guessti- 
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Another group of potential clients being sought through television advertising is the middle class. Here an actor 


says, “If you've got a legal problem and you're rich, you can afford any attorney. If you’re poor, you can get free 
legal aid. But if you're in the middle, like me, you should know about a law firm called Jacoby & Meyer.” The 
California-based firm advertises first consultations for $15, written fee agreements and “very reasonable fees.” 


mate’ at best,” Graham says. 

Most lawyers spread their money too 
thin, Curling says. “They don’t target an 
audience and focus their ad campaign on 
that one audience. Instead, they try a little 
of everything and don’t hit anything very 
hard.” 

In the final analysis, it comes down to 
economics, not ethics to explain why some 
lawyers refuse to advertise while others 
believe it is a necessary part of their prac- 
tice. Generally, the greater the competition 
for clients the more amenable lawyers are 
going to be to advertising. 

In rural areas, with relatively few attor- 
neys and little competition, few advertise. 
Competition spawns advertising in larger 
urban areas. 

Panhandle Bar Association President 
John Roberts of Marianna has never run 
an ad. He believes lawyer advertising is 
“demeaning.” He says it lacks “the dignity” 
which ought to be a part of the practice of 
law. Not one of several dozen attorneys 
practicing in sparsely populated Jackson, 


Holmes and Calhoun counties advertises. 

“I don’t know of one lawyer in Marianna 
who runs ads, even in the local newspaper,” 
Roberts says. “I know of some lawyers 
from Pensacola and Tallahassee who run 
TV ads in the Panhandle. But very few 
lawyers do it in North Florida outside the 
big cities.” 

Roberts says there is one condition under 
which he would consider advertising, what- 
ever his misgivings on the subject. “I don’t 
need to advertise right now, I’ve got a 
pretty good practice as it is,” he says. “But 
maybe if everyone else out here began 
advertising and my business slipped, then 
I'd advertise too.” 

But even in highly competitive South 
Florida, many lawyers are not willing to 
advertise. Auerbach says he has faced 
negative reactions from other attorneys. 
“They call it ‘hawking’ clients,” he says. 
“There’s still a stigma attached to adver- 
tising. I have lawyers who call me all the 
time to ask how my advertising is going, 
but they don’t want anyone else to know 
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they’re interested. 


“Advertising is nothing new,” he says. 
“People have been doing it on the golf 
course for years. It’s use of the media that’s 
new. I don’t see a difference between the 
old handshake to get business and going on 
TV. You’re just reaching more people.” 


Hal Clarendon is associate editor of 
The Florida Bar Journal and The 
Florida Bar News. 
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Pubiic Relations 


What Public Relations 
Agency Can for Lawyers 


by Cliff Yudell and Alice Fisher 


ertain professions have tra- 

ditionally been hesitant to 

“spread the word” about their 
activities, unless the message was delivered 
one-to-one for personal referrals. Law and 
medicine are prime examples. Historically, 
lawyers and physicians have hoped that 
reporters, annoying beasts that they are, 
would come to them after the fact—for just 
the facts. To publicize a firm’s daily doings 
actively was considered unprofessional, 
personally aggrandizing, and a stretch of 
the spirit (if not the letter) of regulatory 
agencies. 

But many attorneys, like physicians, are 
now changing their views about retaining 
public relations firms in order to keep their 
names before the public eye. Indeed, the 
lines between calling a reporter with an 
ego-boosting column item, and alerting the 
media ‘o legitimate stories that may, upon 
publication, possibly increase clientele, are 
becoming increasingly blurred. 

Some legal firms are now willing to seek 
publicity simply because they feel the heat 
of competition. Most recognize a general 
relaxation of previously hard-and-fast 
ground rules about what one may or may 
not do. All, we like to assume, wish to 
retain professional integrity in the eyes of 
their peers and governing associations, 
while doing what they can to remain highly 
visible. 


The first question to ask when con- 
sidering PR representation is so basic as to 
often be overlooked: Do you want it? 
Occasionally, a law firm will retain a PR 
professional after reading just one too 
many stories in which a competitor has 
been quoted as a spokesperson. Jealousy 
rules the moment, but the matter and the 
commitment have not been fully analyzed. 

There's no sense in hiring PR people, 
then tying their hands. Remember that the 
process of publicizing your firm will 
require time involvement: meetings, review 
of news releases and printed matter, media 
interviews, speaking engagements. It takes 
a willingness to keep the publicity process 
in mind as you go about your business, so 
you can feed information to the people who 
will, hopefully, get that information to the 
appropriate markets. It takes a feeling of 
comfort in becoming more of a public 
person than you may have been in the past. 

Regarding the latter point, remember 
that you do have control over information 
released to the press. Some attorneys feel 
perfectly comfortable about a local 
magazine profile which focuses not so 
much upon their practice, but upon com- 
munity involvement, hobbies, etc. They 
know that getting the name out even in this 
way helps, because PR has an 
accumulative effect. Potential clients are as 
likely to remember your firm’s name after 


reading about your devotion to powerboat 
racing as they are after seeing a column 
item on a current case. 

The conservative approach can be 
equally effective, however. Retaining a PR 
firm to produce newsletters and brochures, 
and to limit media involvement to simple 
business announcements or trade journal 
pieces, may be less “creative” but also nets 
results, 


Set Specific Goals 

Setting specific goals helps to alleviate 
insecurities. It’s important to know that 
your PR firm is working on certain projects 
for a chosen audience, rather than 
following a vague direction te “publicize 
our firm however you can.” As an 
employer, you set the ground rules— 
although a healthy amount of trust in the 
PR firm's professionalism, discretion and 
marketing experience must also. be 
extended. 

In many respects, the relationship 
between a law firm and a PR agency 
resembles the attorney-client relationship. 
The attorney relies upon the agency for 
general guidance in matters concerning 
image; specific advice when media involve- 
ment occurs; and creative approaches to 
achieve predetermined goals. The PR 
agency relies upon the law firm for 
continuous input and direction. There 
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must be a feeling of comfort between both 
parties on a personal level, so frank 
discussions can take place. 

Also be aware that public relations and 
advertising are two completely different 
ways of reaching the pubiic. Some public 
relations firms handle advertising, some 
advertising agencies have public relations 
divisions. More often, agencies stick to one 
or the other. The difference is quite simple: 
Advertising means you are paying the 
media for a certain amount of printed 
space or air time in which to deliver the 
message: you have control over what is 
said, and you pay ad production costs. 
Public relations means that your agency 
tries to get editorial space or time by 
suggesting stories to editors and reporters; 
you pay the agency, not the media. You 
have less control over the final product, but 
if the story idea is presented correctly, and 
the most amenable editors are approached, 
you can usually get your message across the 
way you like. 

In an initial meeting, some public 
relations firms make slick, formal 
presentations ranging from dog-and-pony 
slide shows to success-filled portfolios. 
While a track record is necessary, it’s 
important to look behind the glitter. 


Do: 

e Ask about press contacts and expect 
to hear specific names. 

© Request client references. 

e Ask precisely How the firm intends to 
reach the goals you've spelled out (be 
prepared to tell them about these goals and 
spend some time formulating them in 
advance). 

e Try to discern whether the agency un- 
derstands your target audience and the best 
ways to reach it. 

e Ask whether you will be represented 
by the people now sitting in front of you 
(often the principals of the firm) or by an 
account executive who may have more 
limited experience. 

e Explain, as fully as you can, the 
present position of your firm in the com- 
munity, your hopes for future growth, and 
the “image™ you think you now project—so 
you can discuss necessary changes and 
receive some immediate input. 


Do Not: 

© Believe any firm that promises to have 
your picture on the cover of Newsweek or, 
in fact, promises anything except hard 
work. 

In this, PR is a strange beast, but not 
unlike the practice of law. As an attorney, 


you can never promise to win a case; you 
can promise to use every area of expertise 
and give it the best possible shot. Similarly, 
a PR agency that is relentless in pursuing 
every possible story angle and media 
outlet—and proves it to you by constant 
feedback—is generally successful. If you 
don't receive copies of press releases and 
media correspondence on a regular basis, 
yceur agency isn't trying hard enough. No 
news from a PR firm is not good news. 


Target Your News Releases 
You should also know where all of those 
news releases and letters are being sent. 


Editors of every publication, and at every 
TV station, are constantly trashing releases 
and correspondence because the PR firm 
has not taken the time to find out who their 
readers or viewers are. 7argeted PR is the 
best PR; a shotgun approach, scattering 
paper all over the city and nation, is a waste 
of the postage that will be invoiced back to 
you. 

In addition to marketing story ideas and 
arranging media interviews, a PR firm 
should be able to provide a variety of other 
services. These include: 

e Ghostwriting articles under your 
byline. 


How does one go about planning a 
public relations program for a 
professional services firm? 

The first step is research. Where is the 
firm now? How is it ranked among its 
competition? How is it perceived by the 
public or that portion of the public in 
which it is interested? The current 
position is ascertained for two reasons: 
first, to use as a base from which to design 
a program of action to remedy and 
improve the professional's position, and 
second, as a gauge to measure the results 
of the program. 

Second, a program is designed to 
address the goals and objectives of the 
professional and to correct any problems. 
This program can include any number of 
different aspects—such as use of new 
releases about the professional, bylined 
articles written by him as an authority on 
a particular aspect of his profession and 
offered to trade, professional journals 
and consumer publications for printing; 
use of reprints of such materials and other 
printed material as direct mail pieces to 
send to a special prepared list of people 
the professional wishes to court as 
potential users of his services; develop- 
ment of seminars on an area of expertise 
and public interest; community service 
involvement in organizations which 
would be beneficial; design of stationery, 
brochures, pamphlets, and other printed 
material to be given out to his clients; 
publication of a newsletter or monograph 
on a subject of public interest; offering 
of the professional for speaking en- 
gagements and providing the necessary 
slide shows, brochures, etc. for the en- 
gagement—are but a few of the ways a 
public relations program would promote 
a professional firm or person. 


Steps for Planning a PR Program 


The third step is to communicate and 
implement the plan. Here, the tools of 
public relations go to work. The skill of 
writing is the most valuable in the public 
relations profession. Contacts within the 
community, news media, and _ the 
business world in general are important 
to the consultant. If the consultant's 
contacts are good, they result in speaking 
engagements, well placed stories, and ex- 
cellent services from vendors in the 
community on materials for the client. 

The fourth phase is to step back and 
tally the results on the program. Compare 
it to the goals and the original survey to 
see what objectives have been met and 
which still need work. Then reformulate a 
new set of goals, and begin the process all 
over again. 

Who implements this program? The 
practitioner can sometimes implement 
his own program, but as with anything 
else, it is best left to someone who is a 
professional in that particular field. The 
professional practitioner can hire some- 
one on staff to do the job, or he can go to 
an outside consultant or an agency. Of 
the three alternatives, he is advised to 
interview and pick the one which suits his 
budget and style best. He should look toa 
term of at least one year and consider the 
amount of informational material he has 
for a public relations professional to 
work with. Is it enough for a full-time 
person or would a consultant or agency 
be better? 

With a good public relations plan that 
continues over'a long period of time, the 
professional practitioner can build a 
practice that is steadily growing and 
expanding as he is. A good program 
becomes a mirror of the works of his 
profession. It sells itself. 


—Susan Neuman 
President, Susan Neuman, Inc. 
Miami 
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© Arranging speaking engagements or 
community-based seminars. 


@ Writing and producing your firm's 
brochures and _ newsletters (including 
liaison work between your firm, graphic 
artists, typesetters, printers and direct mail 
houses). 

The agency must create these printed 
materials in a way that reflects your firm's 
image (or your desired image), both in the 
writing and graphic approach. And budget 
must be considered. Don’t be talked into a 
glossy, four-color, 16-page extravaganza 
when a two-color, two-fold piece can do 
the job. 


e Introducing your firm’s partners to 
potential clients at private dinners or 
association meetings. 


e Arranging charity-linked promotions 
which not only increase your standing in 
the community, but also help assure press 
coverage. 


You should also look to your agency to 
provide media training. If members of your 
firm are media shy, or simply have never 
faced a TV camera or newspaper reporter 
before, advance brieling sessions, even 
formal seminars for your entire firm, with 
on-camera practice, are definitely in order. 
And while a number of partners may deal 
directly with the agency over a period of 
time, it’s up to you to decide who will act as 
media spokespersons. Consider areas of 
expertise, of course; also consider physical 
presentability (for television) and an ability 
to explain complex legal matters in 
layman’s language. 

Should your PR firm represent other 
attorneys? If there is a direct conflict of 
interest, obviously not. But there are pro’s 
and con’s if the agency represents a firm 
whose business falls in an area outside your 
own. The agency will have experience in 
publicizing a specialized field and in having 
important media contacts. But there also 
may be a lack of freshness in approach. In 
general, a good PR agency can use its basic 
tools to represent any kind of business. 
Real estate law is real estate law: criminal 
law is criminal law, but PR is PR. An 
agency that knows how to approach a 
reporter about doing a story on a bank 
president knows how to do it for an 
attorney. 

How much should you expect to pay for 
PR representation? Unlike law firms, 
agencies rarely charge on an hourly basis. 
Monthly retainer fees ranging from 


$1,000 to $3,000 are in the general ballpark, 


depending upon what must be 
accomplished. This retainer fee should not 
fluctuate. Some months are extremely 
active, others are calm; it all evens out in 
the end. Out-of-pocket expenses including 
media entertainment, postage. mileage, 
photocopying, etc.. are usually invoiced 
separately. 

Contract arrangements vary, but be 
wary of long-term (one year) contracts. A 
three-to-six month commitment is 
necessary to protect both parties and get 
things started, but a 30-day cancellation 
notice (available to each firm) should 
remain in effect after the initial period. 

Finally, have patience. Your firm may 
indeed show up in the newspaper a week 
after you retain a PR firm, but it can also 
take several months for stories to be 
printed. Magazines and specialized TV 
series are planned well in advance. The 
story idea presented to an editor today may 
not come to fruition until much later on. 

Nor should effectiveness always be 
measured on the number of stories 
produced in the media. PR is much more 
than directly bringing in new business: it's 
also positioning your firm as a prominent 
force in the community, to impress current 
clients. The bottom line is to get your name 
out for a variety of purposes, all chosen by 
you. Find experienced people whom you 
trust to understand your goals, then give 
them their wings. Clip only when 
necessary. BJ 


YUDELL FISHER 


Cliff Yudell and Alice Fisher are 
partners in Yudell & Fisher, Ine., a 
Miami-based public relations firm. 

Yudell has been an independent 
publicist, magazine writer and editor 


Jor 20 years. His articles have ap- 


peared in Reader's Digest, Geo, Good 
Housekeeping, The Miami Herald, 
The Washington Post, Eastern 
Review, The Fort Lauderdale News 
and The Detroit Free Press. He was 
editor of Denver Magazine and 
Miami Magazine; senior editor of 
Coronet, and associate editor of 
Parents. 

Fisher has been associate editor of 
Miami Magazine and Broward Life 
Magazine. She has written for The 
Fort Lauderdale News, The Miami 
Herald and The Washington Post, 
and is co-author of “How to Survive a 
Second Marriage,” published by Lyle 
Stuart. 


“Judge, | request that you declare Mr. Burns a hostile witness.” 
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‘The First -American, 
Spirit 
Serving the Legal Profession 
SINCE 1889 


he firm known today as First 
American Title Insurance 
Company was already over a 
decade old when the doors 
opened on the big, red sandstone 
Orange County Courthouse in 


Santa Ana, California, back in 
the 1900’s. 


Today we are the nation’s third 
largest title insurer, working 

nation-wide with the legal pro- 
fession and serving with a special 


dedication and attitude that sets 
this independent title company 
apart from all the others. 


e have the First American 
Spirit and we’re ready to 
assist you! 


TT he First American 


First American Title Insurance Company 


REGIONAL OFFICE: 6600 NW SIXTEENTH ST., PLANTATION, FL 33313 (305) 587-5860 
NATIONWIDE TOLL-FREE: (800) 327-1018 - FLORIDA STATEWIDE TOLL-FREE: (800) 432-9673 
NATIONAL HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 « (714) 558-3211 


SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 
Affiliated with The First American Financial Corporation 


SINCE® {88° 
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The Corporate Resume— 
New Approach 
Marketing Communications 


(A Sophisticated, Yet Flexible and Adaptable Approach to 
Marketing Literature) 


by Alan K. Vitberg 


ntil recently, professional organi- 
zations like law firms were pro- 
hibited from advertising or mar- 
keting their services. Changes in ethical 
and professional guidelines have softened 
this prohibition, and at the same time, 
presented a problematic question of howa 
firm can retain its professional integrity 
while responding to competitive pressure. 

Another problem lies in the fact that 
most lawyers have not had to address 
themselves to marketing considerations. 
So, some firms have responded to this com- 
petitive pressure through newspaper adver- 
tising; others have produced television 
commercials; and a few are hiring adver- 
tising or public relations firms. However, 
those firms who do not wish to get involved 
in traditional marketing and advertising 
realms limit their professional marketing 
efforts to the utilization of contacts or the 
development and dissemination of some 
type of marketing literature. 

A cardinal rule of marketing centers 
upon the fact that any piece of marketing 
literature must address five very important 
questions for potential clients or contacts: 

e@ Who are you (from both the corpo- 
rate and individual perspective)? 

e@ What can you do? 

How well can you do it? 
Who have you done it for? 
Why should I hire you? 


In addition to these questions, the nature 
of the legal profession demands that any 
marketing communications tool be 
characterized by professionalism and 
sophistication. This is particularly true 
given the fact that a firm’s marketing com- 
munications tool is a window to prospec- 
tive clients. 

Furthermore, a professional marketing 
communications tool should not be a 
vehicle for effecting ego satisfaction . . . it 
has one purpose only—to entice or interest 
a prospective client to explore further using 
the firm's service. 


The Standard Brochure 

The most commonly used marketing 
communications tool is the brochure in its 
infinite variety of forms—simple flyer, 
trifold, self-contained mailer, stapled or 
saddle stitched. Corporate images reflected 
in the standard brochure often become a 
function of how much money is com- 
mitted to production. For example, a slick 
four-color brochure stamped in silver foil 
and presented in a ‘leather binder is 
considerably more impressive than an 8!4 x 
11 trifolded brochure printed on white 
paper with black ink. 

There are, however, numerous problems 
with the typical brochure. Once printed, it 
becomes “etched in stone,” and any 
changes in scope of services or principals 


force a complete revision and reprinting. It 
also often fails by violating another 
cardinal rule of marketing—sarget your 
message to your audience. 

We recently reviewed a_ brochure 
produced by a law firm which contained 
nothing more than approximately 40 
portrait photographs of partners and staff, 
a two-paragraph introduction to the firm, 
and information on each _individual’s 
position, title, education, and legal 
specialty. 

The single biggest criticism of this piece 
is that it provides little or no incentive to 
use this firm's services. It was quite 
apparent that a negligible amount of con- 
sideration was given to ensuring that 
readers would have an understanding of 
who the firm is, what it does, and why they 
should use the firm. 

This is not to say that having pictures in 
marketing literature is incorrect. Rather, 
pictures should be used to complement a 
firm’s story. After seeing 40 faces and a 
cornucopia of irrelevant information, we 
asked ourselves a question which should 
have obviously been asked by the firm's 
principals—“So what?” 

Additionally, while it may have been 
very satisfying to have printed, published 
pictures, this firm did not realize that the 
moment the last brochure came off the 
printing press, the piece was already 
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obsolete. When the next staff member 
resigns, a new stalf member is brought into 
the firm, or services have been expanded, 
the entire piece will be outdated. 


The Corporate Resume 

The corporate resume represents a 
marketing communications tool which 
overcomes the negative characteristics of 
the standard brochure. It is a unique 
response to the legal community's need to 
communicate a firm's story in a specific, 
flexible, and cost effective way. 

The message presented in a corporate 
resume may include a review of a firm's 
philosophy and history, descriptions of 
legal services offered, information on 
current clients (where applicable) or client 
types, and personal narrative resumes of 
partners and key staff members. 

Personalized by the firm's letter and logo 
throughout, the corporate resume is an 
efficient way to market legal services. Yet, 
the cost is usually less than half of a 
traditional brochure’s cost, and it can be 
reprinted for a nominal fee. Best of all, it 
can be corrected and updated as the firm 
grows and changes. 

Unlike a brochure, it is not static; unlike 
the costs to change a brochure, the costs to 
change information in a corporate resume 
are negligible. Yet, it compares well to the 
most distinctive marketing communica- 
tions tools available today. 

The key to developing a corporate 
resume is that each separate page repre- 
sents a module which can be added or 
deleted depending upon the demands of the 
firm's market or audience. This distin- 
guishes corporate resumes from standard 
brochures. 

When completed, a typical corporate 
resume might be 15 to 25 pages long, 
depending upon the different types of 
services offered and number of firm mem- 
bers. However, a recipient may not receive 
an entire resume; rather, he would receive 
those pages (cr modules) which directly 
address his concern. 

Thus, a firm which offers both corpo- 
rate and criminal services can highlight 
corporate services by only using those 
Pages pertinent to corporate work. Con- 
versely, a client interested only in criminal 
services would not necessarily receive any 
information about the firm's corporate 
legal capabilities. 

This is what is known as targeted mar- 
keting. And, the true beauty of this system 
is that instead of having one general 
brochure for all purposes, a firm using a 
corporate resume will actually have 


literally hundreds of brochures which are 
assembled on-site and tailored exactly to 
market demands. 

There are two critically important ele- 
ments to using the corporate resume 
concept. First and most important is an 


understanding that the corporate resume is 
a strategic marketing communications 
tool. The system will only be effective if 
consideration is given to assembling the 
piece in such a manner that the reader's 
need for information pertinent to his 


As law firms begin to use every imagin- 
able tool to keep existing clients and 
attract new ones, a firm newsletter offers 
a “soft approach” to marketing of legal 
services. Newsletters may be the best way 
to keep the names of lawyers before their 
clients, keep clients informed about 
changes in the law, and _ highlight 
problems a client may not realize he has. 
The monthly or quarterly publication can 
tell a client of services the firm offers that 
the client is unaware of, thus creating 
additional legal work for that client. 

Spreading the word about capabilities 
of firm members and associates with a 
newsletter and without involving public 


can be achieved in-house under the 
watchful eye of the managing partner. 

Donald S. Akins, senior vice president 
of Bradford W. Hildebrandt & Co.., Inc., 
Dallas, says there are numerous ques- 
tions that need to be answered before a 
newsletter is published. These include: 
Who will write the articles, do the proof- 
reading, develop the mailing list, prepare 
the layout, monitor costs, and review the 
ethical considerations relating to direct 
mail? 

He advises to assign one attorney as 
legal editor and name another person to 
coordinate the project, such as a market- 
ing coordinator. “The coordinator 
nudges the editor, and the editor nudges 
the lawyers who are writing the articles,” 
Akins says. 

Although a newsletter does not have to 
be fancy, Akins believes quality control is 
very important, since it is an indication of 
the quality of practice that can be ex- 
pected from that firm. 

A firm’s compensation plan needs to be 
flexible enough to give credit to the 
lawyers who contribute their time in 
writing articles for the newsletter and to 
the legal editor who reviews all content 
for ethical considerations and legal ac- 
curacy. 

English, McCaughan & O’Bryan of 
Fort Lauderdale and Coral Gables has 
published “Plain English” each quarter 


relations firms or advertising agencies — 


The Firm Newsletter: 
Another Marketing Tool 


since October 1983. Prepared by the 
firm’s practice development coordinator, 
the newsletter is sent to about 2,500 
persons on its client list and its forwarder 
list of CPA’s, real estate and investment 
counselors. It features articles “in plain 
English” on topics designed to keep 
clients and persons with whom the firm 
deals informed on new and upcoming 
legal issues. The firm is considering ways 
to obtain feedback from clients so that 
the articles will be geared to their needs 
and understanding. 

“The articles should not be considered 
specific legal advice, as each individual 
circumstance is different. Should you feel 
a need for legal advice, do not rely on 
knowledge gained from these articles, but 
seek advice from your attorney,” the 
newsletter advises in an editorial note. 

“Plain English” also introduces new 
associates and features employees of note 
from time to time. The winter issue, for 
example, has an article about one of the 
firm’s ten-year employees. 

Coordinated by Julie Shumpert, office 
manager and overseer of practice develop- 
ment, the newsletter also has a lawyer 
serving as legal editor. Time records are 
kept on editing responsibilities as well as 
for writing articles, so firm members may 
be compensated on the same basis as if 
they were working on a client’s case. 

In addition to the newsletter, the firm 
also participates in community activities, 
making sure that its lawyers belong to a 
wide range of civic organizations. The 
firm cosponsors with accountants, invest- 
ment counselors and others seminars on 
tax-related topics, marital rights and 
other subjects of interest to present and 
prospective clients. It distributes news 
releases to the media when it has a 
newsworthy announcement, such as the 
firm’s recent consolidation of its three 
Fort Lauderdale offices into one building. 

Akins of the Hildebrandt management 
consulting firm predicts that newsletters 
will become more popular with law firms 
during the next few years. Those firms 
now using them as a marketing tool are 
receiving positive client response. BJ 
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concern is addressed. 

Second, it is important to have an 
information management system, which 
. can be as simple as a memo witha checklist 
of those pages the “author” wishes to 
include. This memo can be handed to a 
member of the firm’s support staff who, 
within a five-minute time frame, can 
assemble and bind the resume. 


Packaging 

The methods of packaging the corporate 
resume are as varied as the information it 
contains. Three of the most popular 
methods are thermal binding, spiral 
binding and the cover folder with die-cut 
pockets. The thermal binding process 
involves use of a machine which actually 
adheres the selected pages to the spine of a 
specialized cover by the use of a heat- 
sensitive glue strip. The result is an impres- 
sive, formal looking and permanently 
bound document. Spiral binding uses an 
expandable plastic ring into’ which 
perforated pages are inserted between two 
pieces of cover stock. This method is less 
expensive than thermal binding as well as 
less impressive. The least expensive 
packaging option is the cover folder with 
die-cut pockets. All of these methods have 


advantages and disadvantages including - 


ease of operation, dependability, cost of 
the cover material desired and cost of the 
binding machinery required. 


Corporate Resume Applications 

Since each section and page in a 
corporate resume is modular, they can be 
added or deleted as the firm’s market or 
audience demands. The uses for a corpo- 
rate resume can include: 

e Responses to inquiries from other 
attorneys. 

_@ Asa means to recruit staff. 


e As an introduction to potential cor- 
porate clients, particularly at meetings or 
conventions. 

e As a handout at an initial meeting 
with a client. 

e Asan adjunct for securing loans from 
lending institutions. 

e As part of a competitive bid or 
proposal. 

e Asa basis for annual reports. 

e Asa public relations tool for current 
clients. 


Conclusion 

It has been said, “An ounce of image is 
worth a pound of performance.” Nowhere 
is this truer than in the case of a firm’s mar- 
keting literature. 


tool makes sense from a number of per- 
spectives, including lower production 
costs. In fact, a corporate resume may be 
the last marketing communications tool 
you'll ever need. BJ 


Having a flexible, adaptable marketing 


Alan K. Vitberg is the creator of the 
corporate resume concept and 
president of A.K. Vitberg & Associ- 
ates, a marketing communications 
Jirm located in Maitland. 


Mark your calendar now for 
The Florida Bar Annual Convention 


June 26-30, Boca Raton Hotel & Club, Boca Raton 


A great time and place for a vacation 

A great occasion for updating your legal learning, renewing 
friendships, becoming involved in the business of your 
professional association. 


Watch the Journal and News for registration information. 


These are more than just | letters and 
numbers... They’re tools. When used care 
fully, they help win cases. And in our hands, 
they’re used to craft corporate resumes — a 
unique type of marketing literature designed] 
to win clients. If you’re looking for a 
sophisticated, yet inexpensive approach to 
telling your story, write or call us now for 
more information. 


We’re more than 
writers, we're 
wordsmiths. 


VITBERG 
& ASSOCIATES 
901 Lake Destiny Dr. 
Maitland, Fiorida 32751 

(305) 660-0150 
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How our 10-part harmony 


A recent 11-property, $418 million Marriott project 
was unusual for a score of reasons. 

It involved a unique financial arrangement 
believed to be a first in the hotel industry. And the 
properties—all in various stages of development— 
were situated in eight states and stretched from 
Miami to Seattle. The program called for simultaneous 
closings for each one. If one title fell through, the 
entire deal could collapse. 

The purchasers knew that only a title company with 
national capabilities, financial strength and skilled 
professionals could conduct a transaction of this size 
and complexity. They chose Commonwealth. 

Commonwealth's national title service specialists— 
experts at large, multi-state and multi-property 
deals—worked in concert with on-site managers in 
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Despite unusual arrangements. 


ten offices and agencies and closed the deal without a 
single sour note. 

When you need title service tuned to your special 
needs, call the Commonwealth office or agent nearest 
you. No matter how large or unusual your transaction, 
our full-scale capabilities will bring music to your ears. 


For information regarding Commonwealth 
agency representation, contact: 


L& COMMONWEALTH LAND 
TITLE INSURANCE COMPANY 
A Reliance Group Holdings Company 


126 E. Lucerne Circle ¢ Orlando, FL 32801 
(305) 425-6121 ¢ (FLA WATS) (800) 432-8518 
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Through Communit 


fudge Seymour Gelber 


he legal profession is undergomg 
profound technological and eco- 
nomic changes, but the lawyer's 
public image is changing little if at all. The 
favorable picture of lawyers best emerges 
from Law. Day speeches, and occasionally 
the public gets a glimpse of lawyers offering 
free legal services for the poor. Mostly, 
they only know that. lawyers offer 
themselves for public office in great 
numbers. The prevailing view continues to 
be that lawyers create litigation for their 
own benefit, get Jarge and unjustified fees 
from awards in negligence cases, and some 
have the extraordinary talent to walk 
obviously guilty criminals out of court. 
Annually, the Chief Justice fails the pro- 
fession with his best Sunday sermon, and 
bar associations respond by forming yet 
another committee to wonder how and 
why this came about. Everybody wants to 
be a lawyer, but nobody wants to admit 
admiring one. A recent Harris Poil has 
indicated that lawyers are near the bottom 
in public esteem, in contribution to general 
welfare. and in honesty and ethical 
standards. Nothmg done thus far has 
succeeded in altering the negative image. 
The advent of legal advertising has 
oifered some prospect for reaching the 
‘public, but.so far the results have been 
equivocal, The elitist firms disdain adver- 


tising. although it is only a matter ef time 
before John Houseman will be on 1V 
huckstering for one of them. Fhe explosive 
growth of prestigious law firms hasn't 
much difference to the public image 
either. The old process of partners making 
decisions at a coffee conference has been 
replaced by executive committees issuing 
policy directives, by administrators 
running the firm, by public relations con- 
sultants determining the color scheme oi 
the office brochures as wei! as the place- 
ment of the fish tanks. These structural 
changes, plus the individual efforts of over 
600,000 jawyers still cannot blot out the 
public’s distaste fora lawyer billing $300 an 
hour. 

This can be changed. The new large law 
firms covering three floors of fancy sky- 
scrapers, with tables of organization re- 
sembling corporate conglomerates, have 
the manpower and resources to tirn this 
image around. They can do this through 
community service. Not the kind that goes 
unnoticed but rather service that leaves 
strong marks of accomplishment. Law 
firms with 50’ or more lawyers need to 
institutionalize cormmunity service as one 
of their key projects. 1t should not be a pro 
bono effort or a public interest law suit on 
behalf of some cause, Instead, law firms 
shouid cevelop: signilicant community 


projects of a nonlegal nature that, by virtue 
of their importance, will showcase the firm 
more effectively than any slick advertising 
campaign. ly the process, lawyers will be 
depicted as contributing to rather than 
taking from the community pot, 

Chambers of commerce around the 
country have already moved away from 
their cloistered perches, going into social 
endeavors once. considered outside their 
interest. Almost’ all banks have a 
community service olficer sceking 
activities anrelated to banking. Recently a 
local bank sponsored a meeting to 
resurrect delunct symphony orchesira. 
This led to the formation of a working 
group of top leaders willing to take on this 
difficult task. Another bank was. instru- 
mental in building a long needed tennis 
stadium, Other. big businesses support 
equally important projects which can be 
sponsored as well by law firms. 

Every large law firm should have a com- 
munity service officer (CSO) on its 
administrative staff. actively seeking, 
designing, and getting involved in social 
programs of concern to the community. 
How about -co-sponsoring an annual pro 
golf tournament for the benefit of the boys’ 
club? Or organizing a job fair with the 
school board for graduating high school 
seniors?’ Why not a progsam to create 
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public support for a local art museum that 
seems to be floundering? How about 
adopting a school or neighborhood or even 


a ghetto gang and work on improving their. 


quality of life? 

The opportunities for involvement are 
endless. The area of juvenile delinquency 
alone could fill the roster for many law 
firms. Young lawyers will be excited about 
the opportunity for community service and 
the visibility provided by their firms. Even 
the “old warriors” tied for decades to their 
desks could be reinvigorated by the 
prospect of getting out into the street again. 
Generally, lawyers don’t need much more 
than the smell of challenge for motivation. 
This kind of community service can infuse 
a sense of excitement into the organization. 


Most of the work would be in conceptualiz- 
ing and designing projects, and persuading 
the area’s movers and shakers to join in the 
undertaking. The focus should be on 
initiating long-needed programs or on 
rescuing failing ones, rather than on 
maintaining existing projects through fund 
raising. Local bar associations could 
coordinate activities among the law firms. 
To assist firms in the development of these 
projects, the American Bar Association 
may provide manuals and other materials. 


Hize a Community Service Officer 
The mechanics are simple. Add an 
individual with a record and reputation for 
community work to the staff as the com- 
munity service officer (CSO). Select 


Name 


Binders/Binders/Binders 


Keep your Florida Bar Journal copies in an 

easy-to-store binder where they will always be 

ready for quick reference. Cost per binder is $7 
Leon County residents add 6% sales tax; others add 5%. 


O Please enter my order for 
O Amount enclosed. 


binders. 


O Please bill me. Orders that require billing 
will take slightly longer to fill.) 


Total 


Attorney # 


Address 


City 


State 


Zip 


Mail your order to The Florida Bar Journal, 
Tallahassee, Florida 32301. 


someone who already has a standing in the 
community, perhaps a former legislator or 
a retired judge. Plan on paying in the 
$50,000 salary range. The right choice will 
be worth it. The CSO will identify and 
develop projects involving a number of the 
firm’s lawyers. In addition to directing 
projects, the CSO can also take a leader- 
ship role with important community 
organizations such as the chamber of 
commerce and the United Way. 

Let's assume Smithson, Perkins, Halco, 
et al., takes on the assignment of starting a 
Big Brothers chapter in their city and 
Lawford, Green, Martinez, ef al., likes the 
idea of promoting a drive to bring a world’s 
fair to the same city. A lot of different 
buttons would have to be pushed but both 
need to excite the general public, involve 
the media, and get power structure 
support. These projects would immediately 
be identified as the Smithson, Perkins Big 
Brothers proposal and the Lawford, Green 
World's Fair drive. Consider six.firms in a 
city of one million people becoming active 
in major projects for the general better- 
ment of the city. Wouldn't the community 
at large begin to recognize the positive role 
of lawyers? Wouldn't lawyers’ images be 
enhanced? You can bet they would. 

And would these large firms have 
suffered financially? The $50,000 salary 
plus expenses for their good will 
ambassador is a pittance compared to the 
amount necessary for advertising about 
which many firms have ethical and 
practical reservations. Will the lawyers’ 
time be frittered away on these community 
problems? If so, then Smithson, Perkins, 
et al., hired the wrong lawyers in the first 
place. 

The bottom line is that the evolvement of 
law firms into large complex business 
operations opens the way for an improved 
image of the profession. The bottom of the 
bottom line is that the CSO for Smithson, 
Perkins will probably generate a batch of 
new clients through contacts from these 
community service projects. There has to 
be some special virtue in a project capable 
of producing new business, helping a 
community and improving the image of 
lawyers all at the same time. BJ 


Judge Seymour Gelber is an 
administrative judge, juvenile 
division, with the 11th Judicial Circuit 
Court, Dade County, Miami. 
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by Jeff Davidson 


isit any city in the United States 
and attend a local meeting of the 
Heart Association, United Way, 
American Cancer Society, or other civic or 
charitable group and undoubtedly you will 
meet the area’s most successful profes- 
sionals from the field of law, real estate, 
medicine, accounting, etc. Successful pro- 
fessionals know that giving of their time 
freely is an excellent way to be of service to 
the community and to help build the firm. 
In marketing your professional services 
it is often assumed that you are fully com- 
petent in the practice. The important thing 
is getting known throughout the communi- 
ty and getting known among your peer 
group in other professions. By volun- 
teering your services and assisting civic 
and charitable organizations, targets of 
opportunity and influence come to know 
you as a person and then feel comfortable 
in using you as a professional or in 
referring your services to others. 


The Opportunity Awaits 
Richard A. Connor, 
Synergy Corporation, 


president of 
a management 


consulting firm, says that joining can 
indeed be effective if you “pay the price” 
required to gain a position of leadership in 
the organizations and associations in 
which your targets belong. The role of 
activities chairman is a coveted position in 


Promoting Your Firm 
Through Selective Joining 


many groups because you can gain high 
visibility and have virtually unlimited 
access to key people in your market and 
practice area. 

“Many fruitful business prolessional 
relationships have originated from friend- 
ships formed in this type of environment,” 
according to James J. Mahon in his book 
The Marketing of Professional Accounting 
Services. Mahon stresses that civic 
organizations such as the chamber of 
commerce, Scouts, and the YMCA afford 
professionals ample opportunity to rub 
elbows with key community and business 
leaders and jointly work on solving local, 
civic, public and business problems. 
Mahon also points out that if your 
contribution to the public interest is broad 
enough and generous enough, it will be 
acclaimed by a grateful public. And the 
old adage will surely apply: “One gets paid 
the most for that which he does for 
nothing.” 


Monitoring Your Memberships 
Because every community is different 
and the interplay of political, social, 
cultural, and religious spheres varies from 
time to time, a customized joining strategy 
must be prepared. One well-known law 
firm tells its professionals to “continually 
analyze organizational contacts for rela- 
tionships which should be developed,” par- 
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ticularly paying attention to “younger 
executives on their way up.” This strategy 
must be balanced, however, with the 
realization that the only organizations 
which one should join are those in which 
the “joiner” has a genuine interest and 
desire to serve. 

Numerous strategies abound for the 
successful penetration of charitable and 
civic organizations. If there are two to three 
or more partners in your firm, you can 
match partners’ personal interests with the 
firm’s goals. Thus Jones may join A, Band 
C groups, while Brown joins D, E and F. 
You may choose to join C, Fand G—there- 
by increasing your firm’s visibility in or- 
ganizations C and F and maintaining some 
visibility in all seven. 


Targets of Opportunity and Influence 

You must meet and remember targets of 
opportunity (those who may become 
clients of yours) and influence (those who 
may refer others to you) and they must 
rermember you to ensure that your joining 
an organization pays dividends from a 
marketing perspective. Some professionals 
maintain card files on individuals when a 
key contact is made. Information is con- 
tinuously added to the card file as it is 
obtained. 

Making targets of opportunity and 
influence remember you is a delicate 


a. 
. 


matter. The best way is to respond profes- 
sionally and completely when asked about 
your profession and not to “oversell.” If 
your commitment to and involvement with 
a charitable or civic association is 
extensive, you may rest assured that you 
will become known and remembered by all 
the right people. 


The Need for Staying Power 
Many professionals join civic and 
charitable groups expecting earth shaking 
results in a short time. Often one quits these 
activities just as they were about to reap the 
dividends. Understand that the recognition 
.cycle is long. At a minimum, it usually 
takes between six to nine months before 
you are effectively noticed. Veteran 
members and doers welcome newcomers 
but prefer that the newcomer spend some 


time in the incubation stage. Too often the 


_ veteran has observed professional “joiners” 


who only joined to receive and not to give. 

One effective strategy for joining an 
organization which, upon reading seems 
obvious, but in practice is routinely over- 
looked, is to join a group whose 
membership consists largely of your target, 
rather than peer group. 

Though few studies have ever been 
conducted which quantify the precise 
relationship between membership in civic 
and charitable organizations and pro- 
fessional success, empirical observation 
has repeatedly shown that the winners 
among professionals in a community or 
region invariably occupy key positions 
within these groups. Stated another way, 
active membership in civic and charitable 
organizations plays a significant role in the 


development and maintenance of a 
successful firm. BJ 


Jeff Davidson, practicing what he 
preaches, is a member of ACE 
(Active Corps of Volunteers), a 
volunteer fund raiser for Public 
Educational Television. He also is a 
board member of National C apital 
Speakers, is on the public recognition 
committee of the Institute of Manage- 
ment Consultants and is an associate 
member of the Greater Washington 
Society of Association Executives. 
Davidson is co-author of Marketing 
Professional Services and author of 
over 300 published articles’ on 
marketing, management, and career 
development. He lives in Falls 
Church, VA. 


The Florida Bar has published a series of 
consumer-oriented pamphlets designed to explain 
to the general public in simple, everyday language 
legal basics of a variety of topics. The pamphlet 
series has proven to be an invaluable asset to 
lawyers in their client (and prospective client) 
relations. 


Reasonably priced, with an attractive discount 
for bulk orders, the pamphlets are ideal for 
distribution as a public service. (Space is provided 
on the back cover of most pamphlets for imprint of 
the attorney’s or the firm’s name and address. 


Handsome lucite display racks, also available 
from The Florida Bar at a reasonable price, will 
keep the display neat and professional appearing. 
Order individual titles or the entire series today by 
filling out the order form and mailing to The 
Florida Bar. 


Reach Your Clients With The Florida Bar’s 
_~Consumer Information Pamphlets 


$.10 ea., $10/100, $40/500 
Adoption in Florida 

Bankruptcy 

Buying a Condominium 

Buying a Home 

Do You Have a Will? 

Guide to Florida’s Court System 
Juvenile Arrest 

Lawyer Referral Service 
Marriage 

So You’re Going to Be a Witness 
What Is a Guardian? 


$.15 ea., $15/100, $65/500 
Complaint Against a Florida Lawyer 
Handbook for Jurors 
If You Are Arrested in Florida 
Inside The Florida Bar 
Legal Assistance in Florida 
Legal Rights of Senior Citizens 
So You Want to Be A Lawyer 
: Story of The Florida Bar 

What to Do in Case of an 


by 


© 


Please return this form indicating your order anda 8 . : 
check in the proper amount to The Florida Bar, c/o Automobile Accident 
Public Information and Bar Services Dept., Talla- Legal Services for the Middle Class 
hassee, FL 32301-8226. : Six-Slot Pamphlet Rack (clear lucite) 
$42.50 

NAME: ; Twelve-Slot Pamphlet Rack (clear 
ADDRESS: g__ lucite) $53.50 
CITY/STATE/ZIP: : Sample packet of the above pamphlets (FREE), 

1 please check here LJ 

- Leon County residents add 6% sales tax; others add 5%. 
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by Ward Bower and Paul Roy 


everal forces are combining to 
make economic survival more dif- 
ficult for smaller law firms. Law 
firms. must take action now to secure a 
sieady flow of legal work in the future. A 
firm can encourage future business 
through timely, effective employment of 
marketing tools. 


The Problem 

Law firms need to market their services 
aggressively because the future holds in- 
creasing competition for new business 
prospects. Some large law firms in major 
cities aic establishing branch offices in 
smaller communities to expand services to 
existing clients, and to generate additional 
opportunities, Other larger firms are be- 
ginning to accept work in areas which they 
previously avoided, including bankruptcy, 
domestic, and criminal cases. The recent 
recession has shown us that lawyers are af- 
fected. by economic cycles, but those who 
anticipate and plan can sometimes avert a 
possible slow-down. Clients are becoming 
more sophisticated in their selection and 
expectations of lawyers, and more 
information on legal services is available to 
the public through the media, bar associ- 
ations, lawyer advertising and public re- 
lations. Increased lawyer specialization in 
large, full service firms make competition 
more difficult for smaller firms. Law firms 
of all sizes across the country are using new 
marketing techniques to garner business. 
Those ignoring this trend may lose clients 
that cannot be regained. 


The First Step 

Developing an effective marketing pro- 
gram requires some self-analysis. The law 
firm needs to assess its present capabilities 


IV. Other Views 


Marketing Techniques for 
the Smaller Law Firm 


and position in its community. To do this, 
the smaller firm needs to know its strengths 
(and weaknesses), where its clients come 
from, what types of clients they are, how 
clients find out about the firm, and future 
prospects for legal business from the exist- 
ing client base. The partners (or share- 
holders) need to review their goals. Such 
matters as growth, economic aspirations, 
office location, type of practice, and kinds 
of clients served need to be examined care- 
fully. After it is determined where the firm 
should head, it is time to devise a plan to get 
there. This plan should address how the 
firm will acquire its future business. 

Generally speaking, there are three 
sources of legal business: eaisting clients, 
third parties who make referrals, and spon- 
taneous clients. The latter are clients who 
come to the firm without a reference 
(“walk-ins”). A law firm should gear its 
marketing program to its potential sources 
of business. Specific techniques which a 
smaller firm can use in its marketing 
program are discussed under each of these 
three general sources of business. 


Existing Clients 

Clients will return to a firm for repeat 
business if they have been given good 
service and quality legal work. Often, it is 
difficult for a client to evaluate the quality 
of work, but there is always a perception of 
service. How does a small firm give clients 
good service? 

e The nature of the work to be 
performed and the billing arrangements 
should be confirmed in writing at the 
beginning of an engagement. Any 
problems or misunderstandings should be 
resolved before proceeding. 

@ There should be regular communica- 
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tion in the course of a legal matter. This 
may consist of periodic status reports, or 
sending the client copies of documents re- 
ceived or sent out by the firm which per- 
tain to his/her case. 

e Any time commitments given to the 
client should be met. If they cannot be, the 
client should be informed and given a new 
date. 

© Clients billed on a time basis should 
receive monthly bills. 

Aside from good service and quality 
legal work, a smaller firm can use direct 
mail, seminars, brochures, and surveys to 
generate business from existing clients. 
Direct mail can be one of the least expen- 
sive marketing tools, and it offers many 
possibilities. Clients can be kept informed 
of appropriate legal developments on a 
timely basis. This can be accomplished by 
sending standard letters to selected clients 
(clients for whom the firm has written wills, 
for example), and by periodic newsletters. 
Announcements of new firm members, 
new associates, office relocations, and new 
branch offices can be mailed to clients at 
every opportunity. 

Many firms have found that seminars 
are a very effective way to generate 
business, and seminars can be announced 
in advance through direct mail. Clients 
interested in a particular topic can learn a 
great deal about the value of a lawyer's 
assistance through an effective presenta- 
tion. Law firms frequently hold client 
seminars on weekday evenings, in offices, 
or at local meeting facilities. 

Brochures can convey important 
information about a law firm. Brochures 
are generally used to describe a law firm's 
practice and people. Some firms have 
developed a comprehensive set of 
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brochures covering various areas of 
practice. An effective brochure will sell the 
firm as a whole, informing the reader of all 
services offered. This helps the smaller firm 
to dispel a “limited practice” image. 
Brochures can also help satisfied clients to 
sell a firm to new clients. 

Client entertainment and social events 
can be used to cement or rekindle rela- 
tionships. Some firms sponsor cultural 
events (for the philanthropic public rela- 
tions value), providing an excuse for a 
social event to entertain clients, 

Some small firms are turning to client 
surveys as part of their marketing 
programs. Such surveys help a firm to 
determine how well it is serving its clients 
and, in some cases, to convert dissatisfied 
clients into satisfied clients by enabling 
followup on negative comments. A survey 
presents the opportunity for another com- 
munication with the client. Many clients 
appreciate the fact that a law firm 
conducting such a survey cares about its 
client relations, which will reinforce good 
relationships and enable measures to be 
taken to rectify bad ones. 


Referrals from Third Parties 
Third parties who may make referrals to 
a small firm include lawyers, bankers, 
accountants, brokers and anyone other 
than a firm’s employces and clients. A 
smalier firm with a specialty practice 
should strive for referrals from other 


lawyers. Firms with business practices 


often find that local accountants, bankers 
and other business people are frequent 
referral sources. In some areas, interstate 
confederations of law firms refer clients to 
each other, across state lines. It is crucial 
that a law firm understand the value of 
referrals, otherwise much marketing effort 
can be wasted. 

Basically, a law firm generates referrals 
by building a reputation and developing 
credibility. A smaller firm can make others 
aware of special knowledge by sharing it. 
This is accomplished by public speaking on 
bar or community association programs, 
publishing articles in trade journals or local 
newspapers, bar activities, community 
involvement, and possibly through news- 
letters, seminars, and brochures. In the last 
three activities mentioned, ethical rami- 
fications must be considered. Published 
articles can be an especially valuable tool, 
because of their immediate publication 
value, and because reprints often can be 
obtained and distributed selectively. How- 
ever, both writing and public speaking 
should be attempted only by those within 
the firm who are able to do so effectively. 


Walk-ins 

Media advertising can be an effective 
way to get walk-in or off-the-street legal 
business. Experience over the last few years 
indicates that it is possible to sell routine 
legal services through the various media. 
To justify advertising expenditures, it 


generally is necessary to handle a large 


Firm Marketing 


One: Find out who you really are. 
Unless you know your firm's strengths 
and weaknesses and the kind of clients for 
whom you arc best suited, you'll have a 
tough time putting together a sensible 
markcting plan. 

Two: Take a good look at your present 
clients. Can they provide extra business 
for your firm? Do they know all the 
services you can offer? Can they (and will 
they) refer your firm to others for addi- 
tional business? Docs your work for 
present clients inhibit or enhance your 
chances for additional business in their 
field? 

Three: Determine the realistic market 
for your services. Libraries and local 


Four Steps Essential for Law 


business associations can provide a good 
deal of information on growth industries 
in your area as well as business segments 
within your firm’s area of expertise which 
may be on the fringes of your local area. 
Four: Organize a new business de- 
velopment plan and program. At this 
point, you should have a fairly good idea 
of where you are and where you want to 
go to find more business and new clients. 
With these factors in mind, you can 
design and implement a_ systematic 
program of promotion, new business 
calls, affiliation with local groups and or- 
ganization of special events that will 
provide opportunities for your firm to 
make important contacts. 
— Marketing Institute 
International Corp. 
Washington, D.C. 


volume of routine business. To have any 
value, advertisements must be placed 
repeatedly, because only a portion of an 
audience or readership notices any single 
advertisement, and only a few of them will 
be potential clients. 

A law firm needs to have the right type of 
practice to make effective use of 
advertising. Generally, the type of firm 
which can use advertising has a “retail” 
practice, serving individuals in preparation 
of simple wills, name changes, no-fault 
divorces, bankruptcies or adoption pro- 
ceedings. A few business law firms have 
tried advertising, but there are too few and 
it is still too early to make any generaliza- 
tions about their experiences. 

Law firm advertising is a difficult 
business. Any firm considering a program 
of newspaper, television or radio 
advertising should enlist the services of an 
advertising professional experienced in 
such matters, and should have a system for 
screening undesirable clients. Those con- 
sidering TV advertising should read “The 
Right Way to Advertise on TV” in July 
1983 American Bar Association Journal. 

Another possibility for generating walk- 
in legal business is regular authorship of 
“feature” articles in newspapers. Many 
newspaper editors in the suburbs or in 
smaller towns are interested in such 
material. 

Maintenance of a high public profile 
(favorable, of course) always enhances the 
development of walk-in business. To this 
end, lawyers often are active in politics, 
charities or other activities likely to draw 
public attention. Some firms have engaged 
public relations counsel to maximize 
exposure of the firm and its members. 

The authors have seen firms use other 
marketing techniques, including match 
books, key chains, and “preferred client” 
cards with varying degrees of success. 
Innovative law firms will find almost no 
limit to the promotional alternatives 
available to them. 


Ward Bower is a certified manage- 
ment consultant and principal in 
Altman & Weil, Inc., headquartered 
in Ardmore, PA. Paul Roy is the con- 
sultant in charge of the firm's North- 
field, IL, office. Altman & Weil, Inc., 
management consultants, specializes 
in assisting organizations of lawyers 
with economic, systems and manage- 
ment problems. Both authors are 
lawyers. 
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Balance: Business vs. 
Professionalism 


by Peter Megargee Brown 


id George Orwell’s 
prediction in his novel 1984 
come true for the Bar? Has 
the nature of the practice of law changed in 
recent years from that of an officer of the 
court to that of an appendage to business, 
controlled and guided by business interests 
and motivated solely by the desire to make 
money? Are lawyers no longer obligated as 
officers of the court, to serve both private 
clients and the public interest? Has the 
unique function of the American lawyer as 
an independent advocate and counselor in 
our democratic society started to erode? 
For 200 years and more, American 
lawyers have provided the leadership in 
government, institutions, business and 
public opinion—as well as providing 
objective advice to private clients. The 
founders of our Republic were lawyers. 
The independent advocacy of lawyers 
historically has served to preserve our 
liberty. Our fundamental documents—the 
Declaration of Independence, the 
Constitution and the Bill of Rights—are 
primarily the work of lawyers. Rarely has 
there been as keen an observer of America 
in 1830 as Alexis de Tocqueville. In his 
Democracy In America, he declared: “It is 
at the bar or the bench that the American 
aristocracy is found.” It was an aristocracy 
of ability, quality and independence. 


The preamble to the Model Rules of 

Professional Conduct, which was adopted 
by the House of Delegates on August 2, 
1983, recites what needs to be read as a 
warning: 
To the extent that lawyers mect the obligations 
of their professional calling, the occasion for 
government regulation is obliviated. Self- 
regulation also helps maintain the legal profes- 
sion’s independence from government domina- 
tion. An independent \egal protession is an 
important force in preserving government under 
law, for abuse of legal authority is more readily 
challenged by a profession whose members are 
not dependent on government for the right to 
practice. 


The fact that this even needs to be said is 
good cause for alarm. Anyone who doubts 
the importance of a professional and 
independent legal profession should read 
Dina Kaminskaya’s recent book, Final 
Judgment (1983), in which Kaminskaya 
chronicles her work as a trial lawyer in the 
Soviet Union for 37 years. For her per- 
sistence in attempting to exercise profes- 
sional independence she was expelled from 
her country. 


independence Provides Strength 

The professional independence of the 
practicing lawyer is the single most 
important element in providing the legal 
profession with its strength, character and 
integrity. “A lawyer can't give objective 


advice to a client or true advocacy for his 
cause unless the lawyer is independent,” 
said Powell Pierpoint recently, former 
president of the New York Legai Aid 
Society and a member of the New York 
City Board of Ethics. “The lawyer must be 
free to tell his client ‘No.” 

This article defines independence more 
broadly: a lawyer is independent where [ree 
to perform his or her professional obliga- 
tions objectively—not only to clients, but 
also to the court and to the public interest. 
Each generation of lawyers faces its own 
pressures, dilemmas and challenges to 
professional independence. Much more 
should be done to pass on to new 
generations the lessons and examples of 
our tradition of a strong independent bar. 

The point of this article is that 
cumulative evidence indicates a serious 
decline in the American lawyer's pro- 
fessionalism and independence in the last 
ten years. This erosion has brought about a 
crisis in the American legal community and 
may, unless checked, bring about a crisis in 
American life. These developments are not 
so much the fault of the American legal 
system or of American law school training, 
as of short-sighted asitudes and 
perspectives of a growing number of 
American lawyers who practice law as a 
business rather than as a profession. 
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The shift in attitude and perspective is 
subtle. The genius of the law profession has 
shifted its attention to marketing and 
productivity. The lawyer delivers the 
product. Professional intangibles are 
irrelevant. A distinguished lawyer and 
public servant, John V. Lindsay, stated: 


What the present-day American law pro- 
fession has become, in many respects isa bottom 
line business. with most lawyers, young and old, 
strapped to the rack of chargeable time and 
engulfed in computer printouts. The only thing 
that counts is winning. Anything else is losing. 
There's no such thing as standing for a principle 
that’s going to lose. We live ina “me™ not a “we™ 
society today. 


Causes of the Decline 

The causes of the decline of professional 
independence are many and complex but 
essentially reflect the attitudes and lack of 
vision of a significant group of American 
lawyers who view the practice of law prin- 
cipally as a business and a source of 
revenue. Other contributing causes 
include: economic pressures on lawyers 
and law firms, (generally unknown outside 
the profession), which have contributed to 
a “business” orientation; a remarkable 


increase in the sheer number of lawyers; the 
competition “for business,” bringing 
aggressiveness and incivility; the growth of 
lawyer advertising, soliciting and plain 
hucksterism; the pyramiding trends toward 
multi-state and multi-national law firm 
partnerships; the clients’ revolt against 
excessive fees; the narrowing of the 
lawyers’ education and forced specializa- 
tion; the perceived failure to discipline 
lawyers for myriad abuses— to each other, 
to the courts, to the client, and to the public 
interest; the general decline of trust and 
confidence in American society, impacting 
on members of the law profession; and the 
influence of heavy-handed administrative 
bureaucracies upon lawyers employed in 
government agencies, within corporation 
counsel staffs, and, in more and more law 
firms themselves. These factors combine to 
induce the dreary metamorphosis of the 
American legal profession to a business. 
Many lawyers today openly boast that 
they are engaged in “business for com- 
mercial profit” with “markets to carve 
out,” concentrating on “the bottom line.” 
They are not only content to give lip service 
to the lawyer's professional obligation for 
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service to the public, they penalize 
associates and partners who do public 
interest work and give help to less affluent 
clients. 

There is an obvious analogy here to the 
execution of the golden goose. The lawyer's 
monopolistic license to practice our 
profession stems from our traditional 
commitment to public service. As we 
become more profit-oriented we are bound 
to come under increased governmental 
regulation. Nonlawyers will increasingly 
fill the void in the legal system and take 
away a larger portion of the lawyer's 
traditional rewards and perquisites. There 
is already much evidence today that the 
federal and state legislatures, along with 
the courts, will continue to expand their 
regulation and control over lawyer conduct 
and their legal fees. 


Lawyers In Corporations Law 
Firms Grow 

The new business atmosphere of the 
legal profession has also affected the 
growth of in-house lawyers in corpora- 
tions. The public has been unaware of the 
growth of legal departments within 
corporations in America. According to the 
1983-84 Directory of Corporate Counsel, 
American Telegraph and Telephone has 
914 lawyers in its in-house legal 
department; Exxon has 447 lawyers; 
General Electric has 318 lawyers; Mobil 
Corporation has 232 lawyers. Law firms 
have been losing legal work to in-house 
legal departments of corporations and are 
receiving far tighter supervision on those 
cases still farmed out. While the in-house 
legal staff boom has leveled off some 
experts attribute the slowdown to the 
recent recession. 

The new business atmosphere of the 
legal profession has affected the size and 
structure of law firms. In 1963 there were 
only about 10 law firms in the country with 
more than 100 lawyers. Today about 50 law 
firms have over 200 lawyers. One firm has 
622 lawyers on its staff, along with 
hundreds of supporting staff, including 
paralegals, accountants, business-trained 
administrators, librarians, public relations 
specialists, and technicians. 


Law Profession To Business 

The New York Times business section 
rana featured article recently on the impact 
of recession, high costs, and stiff 
competition on the “top” (meaning large) 
law firms. The article was entitled “A 
Gentlemanly Profession Enters a Tough 
New Era” (January 16, 1983, §3, at 1) and 


said that large firms were “hustling for 
clients.” The writer observed that: “For 
these firms, a new era has dawned, one in 
which the practice of law has ceased to bea 
gentlemanly profession and instead has 
become an extremely competitive 
business.” 

The 7imes reporter said that the legal 
profession is becoming “much like business 
in any field.” The focus of law firms today 
is on fees, expenses and profits, he said. 
Law firms are even hiring public relations 
firms to handle “news contacts.” Most law 
firms have revamped formulas for distribu- 
tion of profits to partners, giving more 
weight to “generations of business” and 
“hours billed.” The reporter also noted 
that law firms are now raiding cach other's 
key specialists, looking upon such hirings 
as a sort of “corporate acquisition” with 
high earnings potential. 

Samuel Murphy, Jr., presiding partner 
at Donovan, Leisure, Newton & Irvine, 
(founded by Wild Bill Donovan and 
George Leisure, both respected for their 
extensive public service) was quoted in the 
article as follows: “It was a lot more fun in 
the old days. . . . It was more relaxed and 
gentlemanly. We all believed we were 
engaged in a profession that was a little 
different. In the last 10 years the 
fundamental change is that what we're 
doing has become a business.” 

The article ended with a quote from a 39- 
year old partner in what was once an old- 
line Wall Strect firm: “I'm ecstatic that 
we're now thinking about where our 
practice is going and how much money we 
should be making next year.” 

The 7imes article underscored the plain 
jact that lawyers in many large law firms 
have been transformed from a learned 
profession rendering legal advice to clients 
along with service to the community into 
organizations marketing business service 
to customers who can afford to pay top 
dollar. 

These are troubled times for the legal 
protlession. A crisis is emerging as to how 
well the American legal system is working. 
Something has gone wrong. Intelligent 
observers and soothsayers have 
recommended a variety of panacea for 
reform. My view is simply that mechanical, 
structural, financial or technical remedies 
will not do the job. The need is for a 
fundamental change of attitude and 
perspective on the part of a significant 
portion of the American Bar. 

The themes for this attitude and 


perspective can be found in a statement by 
a leading lawyer and public servant of this 


century, Henry L. Stimson. In the intro- 
duction to his book, On Active Service in 
Peace And War (1948), Stimson stated 
that: 

Through many channels | came to learn and 
understand the noble history of the profession of 
the law. I came to realize that without a bar 
trained in the traditions of courage and loyalty 
our constitutional theories of individual liberty 
would cease to be a living reality. | learned of the 
experience of those many countries possessing 
constitutions and bills of rights similar to our 
own, whose citizens had nevertheless lost their 
liberties because they did not possess a bar with 
sufficient courage and independence to establish 


What the law profession needs 
most is a return to traditional 
values through leadership and 
inspiration, not new ways 
to serve business interests 
and new profit-oriented 
management techniques 


those rights by a brave assertion of the writs of 
habeas corpus and certiorari. So I came to feel 
that the American lawyer should regard himself 
as a potential officer of his government and a 
defender of its laws and constitution. I felt that if 
the time should ever come when this tradition 
had faded out and the members of the bar had 
become merely the servants of business, the 
future of our liberties would be gloomy indeed. 


Morris Harrell, a past president of the 
A.B.A., made the point in the July 1983 
issue of the A.B.A. Journal (p. 864) that: 
“We must not permit the practice of law to 
become just another business. * * * [I]}f we 
are to retain our status as a respected 
profession, the essential role of the lawyer 
as advisor, counsellor, teacher and friend 
must not change.” 

Over the last decade there has been a 
significant step toward blending of the 
roles of lawyers and businessmen. Lawyers 
have taken over part of the traditional 
functions of businessmen. 

We lawyers are spending too much of 
our time and energies on ways to serve 
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business and to increase profits through 
management techniques, marketing and 
technology. Not enough of our time is 
being devoted to the traditional values of 
our profession including professional in- 
dependence and responsibility. We must 
address this issue, lest something valuable 
be lost. 

The necessity of today’s economic 
situation does not require us to discard 
centuries of professionalism. As William 
Pitt put it in a speech before the House of 
Commons in 1783: “Necessity is the plea 
for every infringement of human freedom. 
It is the argument of tyrants; it is the creed 
of slaves.” 

Efficient management and economics 
are obviously useful, but they should not be 
exalted to the exclusion of traditional 
professional values. To stress money as the 
primary goal of law practice turns the 
professionalism of law on its head. 

What the law profession needs most is a 
return to traditional values through 
leadership and inspiration, not new ways to 
serve business interests and new profit- 
oriented management techniques. 

Leaders of the bar can maintain a 
vigilant self-policing system. Lawyers 
should enforce their own codes and rules. 

Above all, young people coming to the 
bar should be taught by example that 
lawyers are professionals who must serve 
the public interest as well as the private . 
client. 

In the final analysis, professionalism and 
independence of lawyers are synonomous. 
If the American bar does not do its duty to 
the public good, the administration of 
justice, and the aspirations of the profes- 
sion, then it will be viewed from the outside 
as serving only its own personal interests as 
an appendice to business and its trust will 
be taken away and public regulation will 
soon be making decisions for the pro- 
fession which the profession should be 
making for itself. B 


Peter Megargee Brown is a partner 
in Brown & Seymour, New York City; 
Yale College Class of 1944; Yale Law 
School, 1948; past president, Federal 
Bar Council; special assistant New 
York State Attorney General and 
assistant counsel, New York State 
Crime Commission; former partner 
and head of litigation, Cadwalader, 
Wickersham & Taft; fellow, American 
College of Trial Lawyers. 


Fl 
| | 


1-800-432-3028 
MPIRE 


CORPORATE KIT COMPANY YOUR FLORIDA SUPPLIER 


All Material & Services Are Same Day — No Excuses. 
PRICES ARE FOR 


Corporate Kits — 


That's Class. . . ‘ 
Personal Library 
Embosser 


Profit Non Profit P.A. 
31.00 38.00 35.00 


Corporate Seal Custom Printed Certificates centers are available 


Includes: FIRST ANNUAL SHARE HOLDER MINUTES DELUXE PADDED gold wsake" fora slight additional charge. 


silk-screened three ring binder and slip box, printed minutes & bylaws with LOVE YOUR BOOKS? Personalize them in a most distinctive 
CHECKLIST, INSTRUCTIONS, and WORK SHEETS, POCKET SEAL (pocket seal fits and classic manner. Whether your library is personal or 


in kit) 20 lithographed imprinted & numbered stock certificates on parchtext. professional, our 15/8" diameter seal will impressively 

Footnoted & indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRCELEC- | emboss a page with “Library of (your name) and 3 initials. 

TION FOR SECTION 248, & INDEMNIFICATION PLAN, written statement to organ- (Name 

ize corporation in lieu of minutes and bylaws printed typewriter print and spacing canning labels, or cook books. Either way, no book lover 

to match your insertions, also these extra bonus items: two memo pads with each shouid be without one. That's Class!!! 

kit, federal application for tax 1.D., Federal Form 2553 for Plan 1244, state LN 

application for state tax |.D., and preaddressed, printed envelopes for these forms. ON . 

State report to determine unemployment status authorization schedule for Elec- Py 

tion 248. Plus Tax & Shipping 
Stock Certificates Notary & Corporate Seals Rubber Stamps Seals Bonds 

Quick File Just call and... FILING SERVICES $8.00 + tx 


We hand file your Articles of incorporation as prepared by your office and 
signed by your clients with the Secretary of State. 


You save mailing costs. 

You eliminate processing and postal delays. 

You complete both the filing and ordering of the corporate kit in a single 

step. 

You receive your charter number the next day. 

No need for changes of registered agent or directors. 
Certificate of Good Standing $13.00 + tx 

“price includes all fees”’ 

Corporate Name Reservation 


We will obtain the same day if order placed by 2 p.m. either a Certificate of 
Good Standing or file for a Corporate Name Reservation. 


Quick Corp.™ $15.00 + Costs 


We file and prepare new Articles of Incorporation. 


Have Any Questions? Just Call Our Office... 


j 
= 
| 
| 
| 
j 
| 
| 
j 


Labor Law 


by William E. Powers, Jr. 


Whether an employee in the private or 
public sector or one exempt from the 
coverage of state or federal collective bar- 
gaining laws, most employees in Florida 
possess the right to bargain collectively 
under Florida’s Constitution. Employers 
should be aware that the constitution effec- 
tively protects most employees not other- 
wise covered from employment-related dis- 
crimination resulting from their activities 
in behalf of a union, and that it also 
protects employee engagement in con- 
certed activities involving wages, hours, 
and working conditions. 

Florida is unique in that it is the only 
state where collective bargaining is consti- 
tutionally protected and strikes are consti- 
tutionally prohibited. Art. 1, §6 of the 
Florida Constitution provides: 


The right of persons to work shall not be denied 
or abridged on account of membership or non- 
membership in any labor union or labor organi- 
zation. The right of employees, by and througha 
labor organization, to bargain collectively shall 
not be denied or abridged. Public employees 
shall not have the right to strike. 


It is this constitutional right to collective 
bargaining, when coupled with those em- 
ployee groups covered by the various pre- 
emptive state and federal labor laws, which 
serve to create a unique residual cadre of 
Florida employees who, although not 
covered under any comprehensive federal 
or state labor law, are nonetheless afforded 
constitutional bargaining rights. 

It is precisely this constitutional right 
which the Florida Supreme Court in Dade 
County Classroom Teachers’ Assn., Inc. v. 
Legislature, 269 So.2d 684 (Fla. 1972), 
warned would be “enforced by the courts, if 
not protected by other agencies of govern- 
ment” which compelled the Florida Legis- 
lature to enact its public employee bar- 
gaining law. In enacting Ch. 447, Part II, 
the legislature extended those bargaining 
rights and protections set forth in §447.301 
to the public employee complement not 
specifically excluded under §447.203(3). 


Florida Employers: Beware of Your Employees’ 
Constitutional Right to Organize and Bargain 


This cadre of excluded employees generally 
encompasses elected or gubernatorially- 
appointed officials, legislative, managerial 
and confidential employees, and those 
serving in the state’s militia or as an 
employer’s negotiator or employed by the 
Public Employees Relations Commission 
(PERC). 

In addition to depriving these public 
employees of coverage under Part II, the 
legislature failed to enact any specific statu- 
tory coverage for residual private sector 
employees and those otherwise exempt 
under the various federal labor laws. The 
doctrine of federal preemption precludes 
Florida from regulating those private 
sector employees specifically covered by 
the National Labor Relations Act (Act) or 
the Railway Labor Act and those federal 
employees covered by the Civil Service 
Reform Act. (Hill v. Florida, 325 U.S. 538, 
16 LRRM 734 (1945); cf., Brown v. Hotel 
Employees, Local U.S. _____ 116 
LRRM 2921 (1984).!) 

Disregarding for the moment any further 
consideration of those employees whose 
rights are protected by federal and state 
labor laws, there remains an enormous 
number of public and private sector em- 
ployees within Florida who must look 
elsewhere for protection of their constitu- 
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tional right to collective bargaining and the 
concomitant right to be free from discrimin- 
atory retaliation for exercising that consti- 
tutional right. 

At the risk of over-simplification, it is a 
well established principle of constitutional 
law that each constitutional right must be 
accompanied by an adequate method to 
assure against intrusion or abridgment in 
the exercise of that particular right. For 
example, in holding that the legislature’s 
subsequent exclusion of graduate assist- 
ants from the definition of public employee 
was an unconstitutional abridgment of 
their rights under Art. I, §6, the First 
District Court of Appeal reasoned that 
“[t]he people selected the notion of collec- 
tive bargaining. This must be received as a 
constitutional right guaranteed to all of our 
citizenry except where there is a strong 
showing of a rational basis for abridgment 
which is justified by a compelling state 
interest.” (See United Faculty of Florida, 
Local 1847 v. Board of Regents State 
University System, 417 So.2d 1055 (Fla. Ist 
DCA 1982).) 

Moreover, where, as here, the right to 
bargain collectively is afforded to all em- 
ployees in Florida, the inquiry into whether 
an individual is encompassed within the 
generic term “employee” must be viewed in 
its most expansive possible sense, absent a 
more restrictive definition. In this regard, 
the court in the Board of Regents decision 
applied the Supreme Court’s definition of 
employee set forth in Boca Raton v. 
Mattef, 91 So.2d 644, 647 (Fla. 1956), in 
holding graduate assistants to be public 
employees under that definition: 


An employee is one who for a consideration 
agrees to work subject to the orders and direc- 
tion of another, usually for regular wages but not 
necessarily so, and, further, agrees to subject 
himself at all times during the period of service to 
the lawful orders and directions of the other in 
respect to the work to be done. 


In Board of Regents, the court held that 
Art. I, §6, “prevents the Legislature from 
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denying employee status to persons who 
are in fact employees unless the state can 
demonstrate a compelling interest justify- 
ing that abridgment.” (/d., at 1059.) In 
other words, the determination of em- 
ployee status under Art. I, §6, must be 
given its most comprehensive possible 
meaning, so as to require that any ex- 
clusion be based upon a compelling in- 
terest; otherwise an employee is deprived of 
his constitutional right to collective bar- 
gaining. 

It, therefore, follows that all nonpre- 
empted individuals who fall within the 
generic definition of “employee” are en- 
titled to protection in the exercise of their 
constitutional right to bargain, regardless 
of the nature or sector of their employ- 
ment. Inevitably, emerging from that 
premise are two well defined issues which 
have remained unresolved since the incep- 
tion of the public sector bargaining law. 
Simply stated, these questions are: (1) Who 
are these residual employees? (2) How may 
they exercise and protect their constitu- 
tional right to bargain? Although the ques- 
tion of employee status appears to be the 
least difficult of the two issues, an indepth 


analysis discloses that it actually raises the 
more “thorny” problems. 

Not only does this spectrum of residual 
employees cover those individuals speci- 
fically excluded from the federal and state 
statutory definitions of employee and those 
unable to meet the National Labor Re- 
lations Board’s discretionary commerce 
standards, but it also includes the vast 
number of “employees” who have been 
traditionally omitted from any collective 
bargaining legislation. Among other 
groups, this includes agricultural and do- 
mestic workers, as well as independent 
contractors and those employed in the 
horse-racing industry. 

Even the uninitiated should recognize 
that bargaining among these individuals 
would have a severe, if not critical, impact 
upon a significant number of Florida’s 
employers who are otherwise insulated 
from the prospect of collective bargaining. 
Certainly, the prospect of unionization 
among the migrant and other agricuitural 
labor forces in Florida would have tremen- 
dous, if not devastating, economic conse- 
quences upon the national competitiveness 
of Florida’s agricultural and citrus pro- 
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ducts because they would be competing 
against other states’ producers who are not 
subject to unionism. Obviously, the factors 
which determine the producers’ cost will 
rise as a result of unionism, especially in 
light of the recent decision of the Florida 
Supreme Court which categorically re- 
jected any distinction in bargaining rights 
between private and public sector em- 
ployees. (City of Tallahassee v. PERC, 410 
So.2d 487 (Fla. 1981).?) 

Critics who view this position as an 
extension of bargaining rights to the resi- 
dual employee mistakenly base their argu- 
ment on the lack of statutory implementa- 
tion, thus, concluding that they are without 
any protection in Florida.? Although suc- 
cinctly stated, this argument begs the ques- 
tion in that it fails to deal with the over- 
riding constitutional doctrine—that a con- 
stitutional right constitutes an entitlement 
not subject to overly restrictive or intrusive 
regulation, absent some rational basis justi- 
fying the abridgment. 

Of equal significance, however, is the 
question of constitutional bargaining en- 
titlement for those residuals excluded from 
the definition of “employee” as set forth in 
§2(3) of the National Labor Relations Act, 
such as supervisors, as defined in §2(11), 
and those public sector residuals set forth 
in §§447.203(3),(4) and (5) of Ch. 447, Part 
II. The potential for the exercise of state 
constitutional bargaining rights by super- 
visors, managerial, confidential and other 
private sector employees excluded either 
expressly by the Act or through the discre- 
tionary policy of the National Labor Rela- 
tions Board (Board) squarely presents the 
question of whether Florida is free to 
provide bargaining rights and concomitant 
protections to these residual employees 
over whom the Board has declined jurisdic- 
tion under §14(c) of the Act.4 

Without launching into an extensive 
discussion of preemption, suffice it to say 
that, it is well established that state regula- 
tion is subject to preemption where there 
exists a potential for conflict between the 
state’s regulation and the federal scheme. 
(San Diego Building Trades Council v. 
Garmon, 359 U.S. 236, 246, 43 LRRM 
2838 (1959).) Therefore, if the conduct 
which a state seeks to regulate is arguably 
encompassed within the Act, the state’s 
jurisdiction is preempted. However, if the 
action is only of peripheral concern to the 
Act, and not identical to that which could 
be presented to the Board, then it is within 
the state’s power to regulate. (Balknap, Inc. 
v. Hale, U.S.__, 51 U.S.L.W. 5079 
(1983).) 


2 


Because of statutory exclusions, courts 
have held the preemption doctrine inappli- 
cable in suits involving agricultural em- 
ployees,5 independent -contractors,® and 
state or political subdivisions,’ because 
these are not areas over which the Board 
simply declines to exercise its statutory 
authority, but rather where it is without 
authority. 

The 1947 exclusion of “supervisor” from 

the Act and the adoption of §14(a), exempt- 
’ ing employers from the duty to consider 
supervisors as employees under any collec- 
tive bargaining law, appears to have placed 
them beyond the reach of state regulation. 
In this regard, in Beasley v. Food Fair of 
North Carolina, Inc., 416 U.S. 653, 662, 86 
LRRM 2196 (1974), the Supreme Court 
upheld a state court’s dismissal of a super- 
visor’s suit for damages resulting from his 
discharge brought under the state’s right to 
work law, concluding that the subject 
matter of the action was preempted be- 
cause to allow the supervisor to recover 
damages would “flout the national policy 
against compulsion upon employers from 
either federal or state agencies to treat 
supervisors as employees.” (/d., at 662.) 

Where the participants in the dispute are 
excluded from the coverage of the Act, the 
preemption doctrine is often inapplicable. 
For example, the state court was not 
preempted from enjoining “standards” 
picketing of foreign flagships to protest the 
substandard wages paid to foreign crew- 
men manning the ship. (American Radio 
Assn. v. Mobile Steamship Assn., 419 U.S. 
215, 87 LRRM 3145 (1974).) 

Following the Board’s refusal to accord 
2(3) employee status to hospital residents, 
interns and clinical fellows,? New York 
State’s assumption of jurisdiction over 
these residual employees under its labor 
laws lasted only until the Board disavowed 
its earlier finding that the hospital was not 
an employer, so as to establish federal 
preemption in the health care field. (Com- 
mittee of Interns & Residents v. New York 
State Labor Relations Board, 94 LRRM 
2081 (N.Y. Sup. Ct. 1976), vacated, 94 
LRRM 3143 (N.Y. Sup. Ct. 1977).) Subse- 
quently, the Second Circuit Court of 
Appeal held that Congress’ amendment of 
the Act was intended to preempt the state’s 
jurisdiction over labor disputes involving 
hospital house staff because the Board had 
not ceded its jurisdiction, but rather had 
exercised its discretion not to treat students 
as employees. (VLRB v. Committee of 
Interns & Residents, 426 F.Supp. 438, 96 
LRRM 2342 (2d Cir. 1977), cert. denied, 
435 U.S. 904, 97 LRRM 2809 (1978).) 


Regarding private sector residuals, it 
appears that the following principles have 
emerged from this history of interpretative 
inconsistency. First, the states may regu- 
late the labor relations activities of those 
employees whose employers do not meet 
the Board’s discretionary commerce stan- 
dards, or otherwise do not qualify as 
employers within the meaning of §2(2) of 
the Act, such as those involved in agricul- 
tural endeavors or as independent con- 
tractors or those employed within the horse- 
race industry.'° Secondly, where the em- 
ployer is covered by the Act, the state may 
not regulate its 2(11) supervisory em- 
ployees or student employees working for a 
health care institution as defined in §2(14) 
of the Act. 

Finally, no dispositive federal court deci- 
sion has resolved the preemptive status of 
individuals excluded from coverage by the 
Board under the Act because of their 
managerial or confidential status.'! Tradi- 
tionally, the Board has maintained that 
confidentials, unlike supervisors and man- 
agers, are entitled to engage in protected 
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activities. (Peavey Co., 104 LRRM 1218 
(NLRB 1980).) The Supreme Court, how- 
ever, in both NLRB v. Yeshiva University, 
444 U.S. 672, 100 S.Ct. 856 (1980), and 
NLRBv. Bell Aerospace Co., 416 U.S. 267, 
94 S.Ct. 1757 (1974), held that the scope of 
the managerial exclusion is broader than 
the Board had found it. Again, rejecting the 
Board’s policy initially enunciated in North 
Ark. Electric Cooperative, 75 LRRM 1068 
(NLRB 1970), the Court conclusively held 
that those individuals excluded from bar- 
gaining units because of their managerial 
status are not otherwise susceptible, as 
employees, to the protections of the Act. 

This reluctance by the courts to permit 
the Board to maintain preemptive regula- 
tion over those individuals who are exempt 
from its coverage, together with the 
Board’s recent decisions recanting from its 
former policy of extending the Act’s protec- 
tions to discharged 2(11) supervisors,!2 
signals that the states may be allowed 
greater latitude to assert jurisdiction over 
these individuals under §14(c)(2) without 
fear of preemption. 


to middle income families and indi- 


exist in both positions. Managing 


HYATT 


LEGAL SERVICES 


| = 


Once it is determined that the individual 
or cause of action is not subject to the 
doctrine of federal preemption or within 
the jurisdiction of PERC, these residual 
employees are entitled to exercise their 
constitutional collective bargaining rights 
according to the statutory scheme set forth 
in F.S. Ch. 447, Part 1.8 

Comparison of the rights afforded under 
F.S. §447.03, with those accorded to public 
employees under §§447.301(1),(2) and (3), 
and to those provided private sector em- 
ployees under §7 of the Act, are virtually 
identical in all material aspects. Accord- 
ingly, not only is the residual employee 
statutorily entitled to the full panoply of 
rights enjoyed by covered public and pri- 
vate sector employees, but the available 
relief for deprivation of these rights is 
substantially equivalent, if not greater, 
than that available under the preemptive 
jurisdictions. 

In this regard, under F.S. §447.17, a 
discriminatorily affected employee is en- 
titled to an award of reasonable attorney’s 
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fees and costs in addition to recovering 
damages incurred asa result of the discrimi- 
natory action. However, an award of attor- 
ney’s fees and costs is not common under 
the Act,'* and such awards are confined to 
blatant violations'5 or where the cause of 
action is unreasonable or frivolous'® under 
Florida’s public sector statute. The dis- 
criminatee’s potential to secure punitive 
damages for willful, malicious or reckless 
conduct is a remedy unique to §447.17.!7 
Under the Act, damages are confined to 
injunctive relief and the conventional 
remedies of reinstatement and backpay. 
(See NLRB v. Sure-Tan Inc., __ U.S.—, 
116 LRRM 2856 (1984).) 

It would, therefore, appear that the 
residual employee’s Florida constitutional 
right to engage in collective bargaining is 
effectively preserved under Ch. 447, Part I, 
and is adequately protected through appro- 
priate litigation in circuit court whose 
power to remedy any violation is no less 
effective than are other similarly situated 
state and federal forums. 

Inasmuch as the fundamental constitu- 
tional rights of these residual employees is 
equivalently protected, it would appear 
that the existing statutory scheme com- 
ports with the First District Court’s admo- 
nition in Board of Regents, against de- 
priving individuals of their constitutional 
employee status without first demonstrat- 
ing a compelling interest, and with the 
Florida Supreme Court’s warning in City 
of Tallahassee, not to limit the collective 
bargaining rights of public employees to a 
lesser degree than those rights enjoyed by 
private sector employees. BJ 


' Distinguishing Hill, the Supreme Court in 
Brown refused to preempt the state’s establish- 
ment of qualifications of casino industry union 
officials because such regulation did not impact 
the employees’ §7 right to select a particular 
labor union as their bargaining agent, but 
affected only “their subsidiary right to select 
officials of that union organization.” 

2In Tallahassee, the court held that the 
Florida Legislature’s exclusion of retirement 
benefits, as a subject of bargaining, constituted 
an unconstitutional abridgment of public em- 
ployee collective bargaining rights under Art. I, 


3See District Lodge 57, Machinists v. 
Talisman Sugar Corp., 352 So.2d 62 (Fla. 4th 
D.C.A. 1977). (Although recognizing that agri- 
cultural employees had the same collective bar- 
gaining rights under Art. I, §6, as did public 
employees, the court went on to dismiss the 
action based on the lack of statutory implemen- 
tation). This result appears to conflict directly 
with the more recent Tallahassee and Board of 
Regents decisions. 

4In pertinent part, §14(c) states: “Nothing in 
this Act shall be deemed to prevent or bar any 
agency or the courts of any state or territory... 


from assuming and asserting jurisdiction over 
labor disputes over which the Board declines, 
pursuant to paragraph (1) of this subsection, to 
assert jurisdiction.” 

SWillmar Poultry Co., Inc. v. Jones, 430 
F.Supp. 573, 96 LRRM 2523 (D.C. Minn. 1977). 

6 Baggett Transp. Co. v. Teamsters, 270 So.2d 
800, 81 LRRM 2535 (Ala. 1972). 

7Holman v. Bd. of Education, 388 F.Supp. 
792, 90 LRRM 2232 (E.D. Mich. 1975). 

8 Interestingly, thereafter, the Supreme Court 
let stand a California court’s assertion of juris- 
diction over a suit by supervisors to set aside the 
collective bargaining agreement between their 
employer and supervisory union which was 
dominated by management in violation of 
California law. There, the court found the 
preemption doctrine was not applicable because 
the state policy was identical to federal policy. 
Knopf v. Procedures Guild of America, Inc., 87 
LRRM 2419 (Cal. App. 3d 1974), cert. denied, 
88 LRRM 2315 (Cal. 2d D.C.A. 1975). 

Cedars-Sinai Medical Center, 91 LRRM 
1398, reh. denied, 92 LRRM 1302 (NLRB 1976). 

10 New York Racing Assn. v. NLRB, 708 F.2d 
46, 113 LRRM 2746 (2d Cir. 1983). 

'! See, e.g., NLRB v. Yeshiva University, 444 
U.S. 672, 100 S.Ct. 856 (1980). (Supreme Court 
found that the high degree of collegial authority 
and participation in decisionmaking exercised 
by the entire faculty warranted their exclusion 
from collective bargaining as “managerial.”) 

See, e.g., NLRB v. Hendricks County Rural 
Electric Membership Corp., 454 U.S. 170, 102 
S.Ct. 216, 108 LRRM 3105 (1981). (Court 
affirmed Board’s policy of excluding those em- 
ployees having a special relationship with the 
employer because of their confidential duties 
relating to the employer’s labor relations’ poli- 
cies.) Interestingly, in neither case did Supreme 
Court address the question of whether em- 
ployees excluded from bargaining units because 
of their managerial or confidential status are 
entitled to any protection under the Act. 

12 Parker-Robb Chevrolet, 110 LRRM 1289, 
enf‘d., 113 LRRM 3175 (D.C. Cir. 1983). (Board 
reversed its theory that the discharge of a 
supervisor engaging in union activity is unlawful 
where the discharge is such an integral part of a 
pattern of discriminatory conduct that the effect 
of the supervisory discharge is incidentally 
coercive of employee’s Section 7 rights.) Also see 
Boro Management Corp., 111 LRRM 1029 
(NLRB 1982). 

13 Review of this provision readily discloses its 
inapplicability to employees regulated by federal 
authority (§447.15), and public employees de- 
fined in Part II, regulated by PERC (§447.17(3)). 

14 Under the Equal Access to Justice Act, 
attorney’s fees are not granted if the government 
establishes that it had a reasonable basis, in law 
or fact, to pursue the action. 

'5Leon County PBA v. Tallahassee, 8 FPER 
413400 (PERC 1982), aff'd, 445 So.2d 604 (Fla. 
Ist D.C.A. 1984). 

‘6 National Union of Hospital and Health 
Care Employees v. Southeast Volusia Hospital, 
8 FPER 913419, aff'd, 436 So.2d 294 (Fla. Ist 
D.C.A. 1983). 

17Punitive damages are inappropriate under 
the National Labor Relations Act. IBEW v. 
Foust, 442 U.S. 42, 99 S.Ct. 2121, 101 LRRM 
2365 (1979). Similarly, PERC. lacks statutory 
authority to award punitive damages. Federa- 
tion of Public Employees v. Broward County 
Sheriff's Dept., 7 FPER 912099 (PERC 1981). 
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Creation of a Guardianship Oversight 
Commission in the judiciary was recom- 
mended in the final report of the Public 
Guardianship Pilot Program! to address 
the need for publicly funded guardians, 
problems in the guardianship process and 
the need to prepare a comprehensive revi- 
sion to the Florida guardianship law. The 
oversight commission is based on the Amer- 
ican Bar Association Model Act on Guard- 
ianship? prepared by the Commission on 
the Mentally Disabled. 

The Disability Law Committee of The 
Florida Bar has been given permission by 
the Board of Governors to lobby in support 
of this proposal while the Real Property, 
Probate and Trust Law Section has been 
given permission to lobby in opposition. 
This article outlines the issues the oversight 
commission is designed to address. 


Publicly Funded Guardians 

Thirty-four other states have a provision 
for public guardianship.’ Florida does not 
have a statutory provision for public guard- 
ianship although Florida does have pub- 
licly funded guardians. Many nonprofit 
corporations receive some type of govern- 
ment funding to serve as guardian.‘ This 
funding includes federal, state and local 
government sources. 

Public guardianship has previously been 
defined as an agent of government who can 
be appointed guardian when there is no one 
else willing and able to serve in that capa- 
city.5 This definition conforms to the idea 
that a publicly funded guardian should be 
the guardian of last resort.® 

In 1982 the Florida Legislature directed 
the Office of the State Courts Admin- 
istrator to study the issue of guardianship 
in Florida.’ First, is there a need in Florida 
for publicly funded guardians? If there is a 
need, is it the state’s responsibility to meet 
that need? If there is a need and the state is 
responsible for meeting the need, which 


Despite the use of alternatives to guardianship, a large reported need for a publicly funded guardian exists. 


state agency is appropriate to address the 
need and what is the best method to pro- 
vide guardians? 


® Need for Publicly Funded Guardians 

A statewide comprehensive needs assess- 
ment was conducted to determine the need 
for publicly funded guardians.* Research 
uncovered nine previous studies docu- 
menting the need for guardians for various 
population groups or in various areas of 
the state.? The Florida State University 
Institute for Social Research, under con- 
tract with the Office of the State Courts 
Administrator, conducted a telephone sur- 
vey in February 1983,'° which included the 
need for publicly funded guardians for the 
elderly, chronically mentally ill and devel- 
opmentally disabled in the entire state.!! 
This survey found 5,093 people who were 
legally incompetent but without a guard- 
ian. Many of these people were subject to 
involuntary placement prior to 1972 and 
automatically adjudicated incompetent but 
a guardian was never appointed. Some of 
these people remain in state institutions, 
while others have been discharged into the 
community without having their compe- 
tency restored. Other people are legally 
incompetent but without a guardian be- 
cause their guardian died, resigned or 
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moved away and a successor guardian was 
never appointed by the court. 

In addition to those legally incompetent 
but without a guardian, this survey re- 
vealed there are 6,054 persons whom social 
workers. or other professionals feel are 
functionally incompetent and would be 
adjudicated incompetent but for lack of a 
guardian. This number is subjective in that 
it consists of people who are allegedly 
incompetent but have not been adjudicated 
incompetent. 

The use of alternatives to guardianship 
was suggested as a way to reduce the stated 
need for guardians.'? For those legally 
incompetent, restoration to legal compe- 
tency was urged as a method of reducing 
the need for guardians. '? Despite the use of 
alternatives to guardianship, a large re- 
ported need for a publicly funded guardian 
exists. 


® Responsibility for Providing Guardians 

Given this large stated need, what is the 
state’s responsibility to meet that need? 
Florida guardianship law is designed for 
the protection of incompetent persons. In 
Florida, the state is under a special duty to 
protect incompetent persons and their prop- 
erty as a class incapable of protecting 
themselves.'* The responsibility under the 
law to care for incompetents is on the 
courts.'5 This duty should extend to mak- 
ing guardians available to act as officers of 
the court. The court’s duty to those who 
have someone willing and able to serve as 
guardian should not be different from 
those who lack family or resources. The 
court should ensure that the protection 
offered under the guardianship law is avail- 
able to all. In those areas where the clerk 
will not allow a petition to be filed unless a 
guardian is available, the court is not made 
aware of the need for a guardian, and an 
incompetent person may be denied needed 
protection. The court should ensure, using 


its inherent authority to appoint and regu- 
late its officers,'* that guardians are avail- 
able. 

Other state courts have held that it is the 
state's responsibility to obtain and nomi- 
nate a guardian when an incompetency 
petition is brought. In Vechionne v. 
Wohlegemuth, 426 F. Supp. 1297 (E.D. 
Pa. 1977) (motion to vacate consent decree 
denied), aff'd. $58 F.2d 150 (3d Cir. 1977), 
cert. denied, 434 U.S, 943 (1977); 80 F.R.D. 
32 (E.D. Pa. 1978) (settlement to enforce 
prior decree approved), a stipulation was 
entered which required the Pennsylvania 
Department of Public Welfare to establish 
a division for a guardianship program for 
institutionalized persons. 

In Inre Gamble, 118 N.H. 771, 394 A.2d 
308 (1978), the administrator of a New 
Hampshire state facility had filed petitions 
to determine competence on two patients 
who had been long time residents of the 
state facility The state argued that once it 
brought the petition, the court was respon- 
sible for finding and naming the guardian. 
However, the court held that it was the 
State of New Hampshire’s responsibility to 
provide guardians.'? As a result of this 
ruling, New Hampshire has implemented a 
guardianship program which is based in 
the probate court. 


® Location in State Government 

The judicial branch of government 
should be responsible for ensuring the 
availability of guardians for those without 
resources to compensate a private guard- 
ian. All guardians are officers of the court 
and subject to regulation by the court.'* 
Historically, the court has been responsible 
for incompetent persons.'9 If there were an 
increase in the number of guardianships as 
the result of the availability of guardians 
the greatest impact would be upon the 


-courts. As an independent branch of gov- 


ernment, the court’s officers should not be 
compensated and regulated by another 
branch of government. 

© Method of Providing Guardians 

In the Public Guardianship Pilot Pro- 
gram, funding was provided to two non- 
profit corporations to serve as guardian. In 
Dade County the Guardianship Program 
of Dade County, Inc., is a nonprofit cor- 
poration that has social workers with a 
master's degree who perform the guardian- 
ship functions, In Pinellas County, 
Lutheran Ministries of Florida has a volun- 
tees program that uses volunteers to supple- 
ment paid staff. These programs were 
selected to serve as pilots and a comparison 
made of the professional staff program 
with the volunteer program. The original 
plan for the pilot project” was designed to 
compare these contractual pilots with a 
pilot in a circuit court. Due to the budget 
shortfall in 1982, this in-court pilot was 
eliminated. 

In addition to collecting data from these 
two pilots on their wards and activities 
performed, comparisons were made with 
two other groups. The Cathedral Founda- 
tion in Jacksonville runs a unique protec- 
tive services program and their clients 
served as one comparison group. In addi- 
tion, information was obtained about the 
clients in Florida’s Community Care for 
the Elderly Program. 

In comparing the professional to the 
volunteer program, numerous similarities 
were noted in the types of activities per- 
formed. It is likely that this was due to staff 
in the “volunteer program” accounting for 
75 percent of the total time reported by that 
pilot. In the “volunteer program,” the 
number of hours spent by volunteers was 
low and the turnover rate of volunteers 
appeared high. It was recommended that 


careful review should be made to ensure 
that the amount of time spent recruiting, 
training and supervising volunteers is not 
more than the cost in providing those 
services directly. 

In comparing the contractual pilots with 
the comparison groups, numerous simi- 
larities were noted in the functional status 
of the groups. Their characteristics were 
similar on some measures and the rate of 
deterioration over time for all groups 
showed very little change. This raises im- 
portant questions regarding the use of 
incompetency and guardianship pro- 
ceedings versus the role of social services. 
One person can apparently have his needs 
met through social services and another 
one with similar functional characteristics 
must be adjudicated incompetent and a 
guardian appointed in order to have his 
needs met. 


Finally, the activities performed in the 
programs were very similar to what a good 
social worker would be doing to assist a 
client. Should publicly funded guardians 
perform these more social service oriented 
tasks or be confined only to the bare 
minimum legal requirements of the guard- 
ian? The cost of this social casework ap- 
proach to guardianship is high.?! 
® Conclusions Regarding Publicly Funded 
Guardians 

It is clear that there is a large need fora 
publicly funded guardian to serve when no 
one else is willing and able to serve. This 
need is especially pressing for those persons 
who have been adjudicated incompetent 
but do not currently have a guardian. The 
state is responsible for providing a guard- 
ian if one is not otherwise available, and the 
judiciary should ensure their availability. 


Problems in the Process 
Numerous problems in the guardianship 
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process are known. Probate judges have 
not taken the initiative to improve this 
process. The Dade County Grand Jury 
Report on Guardianship? details problems 
encountered in the | Ith Circuit. Asa result 
of this investigation, numerous changes 
have occurred to improve the system in 
Dade County; nevertheless, problems 
remain, 

Most circuits have no information avail- 
able to a prospective or new guardian 
explaining his role as an officer of the 
court. Unless information is provided, it is 
difficult to complain of failure to fulfill 
those duties. Arguably, it is the attorney of 
record’s responsibility to inform the guard- 
ian. Regardless of who is responsible, infor- 
mation is not made available. 

In most circuits, the clerk who is respon- 
sible for incompetency petitions will not 
allow a petition to be filed unless the 
petitioner already has a guardian available. 
In these circuits, access to the judicial 
system is limited. 

In some circuits, court records are not 
kept up to date. The data collected by the 
Office of the State Courts Administrator to 
measure judicial workload does not pro- 
vide useful information on incompetency 
and guardianship cases. No one knows the 
number of open guardianships in the state. 
Some circuits do not havea routine system 
in place to ensure that annual reports are 
filed. When they are filed, in areas where 
they are reviewed, this function is per- 
formed by a clerk, and no standards have 
been established for this review. Few if any 
circuits review in substance the annual 
report of the guardian of the person. Specif- 
ically, in a review of files completed by the 
Dade County Grand Jury, 87 percent of the 
annual reports was not up to date and in 75 
percent of the cases the guardian of the 
property report was not timely. “The seri- 
ousness and the substantial shortfall in 
annual reports cannot be overempha- 
sized.”?3 

No circuit has a system in place where 
abuses of the guardian can be reported to 
the court. For instance, if a physician for an 
elderly ward believes that the guardian is 
financially taking advantage of the ward, 
he has nowhere to turn. The judge who is 
responsible for the guardianship will not be 
known to the physician in order to contact 
him directly. The abuse registry24 at the 
Florida Department of Health and Rehabil- 
itative Services does not have the expertise 
required to address this situation. 

A few circuits have a system to ensure 
that every alleged incompetent is repre- 
sented by counsel. This system was estab- 


lished to implement the statutory right to 
counsel.25 However, most circuits do not 
have such a system and reportedly there are 
instances where an alleged incompetent has 
requested counsel, but the request has been 
denied. 

In general, there seems to be an unwilling- 
ness or inability on the part of the circuit 
court to oversee and monitor adequately 
the guardianships under their control. For 
instance, a for profit corporation cannot be 


appointed guardian unless it is a bank or 
trust company,” yet it is reported that they 
have been appointed guardian of the prop- 
erty. Another example relates to voluntary 
guardianship. There is no statutory au- 
thority to appoint a voluntary guardian of 
the person, yet it is done. In the Dade 
County Grand Jury Report, it was dis- 
covered that a 92-year-old mentally incom- 
petent woman with a $150,000 bank 
account was living in squalor in an adult 
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congregate living facility. Her guardian 
was the owner of the facility, a violation of 
Florida law. This relationship went un- 
noticed by the court for two years, due in 
part to the fact that annual reports had not 
been filed.” 

Given the importance of the guardian- 
ship process to the incompetent person, it is 
necessary for the judiciary to be involved 
actively in this process for the protection of 
the rights of incompetent persons. 


Problems with the Guardianship 
Statute2* 

The Florida guardianship law lacks 
many protections. If additional safeguards 
were built into the statute and modern 
provisions added, guardianship in Florida 
could be greatly improved. 
© Procedures and Process for Determining 
Incompetency 

The process for determining incompe- 
tency needs revision. The definition of 
incompetent is currently “a person who 
because of minority, mental illness, mental 
retardation, senility, excessive use of drugs 
or alcohol, or other physical or mental . 
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incapacity is incapable of either managing 
his property or caring for himself or 
both.”2? This definition focuses on the 
status of the individual rather than the func- 
tional limitations of the individual which 
necessitate protection through the appoint- 
ment of a guardian. 

The examining committce appointed by 
the court to examine the alleged incompe- 
tent consists of one layman and two prac- 
ticing physicians.*° The law does not pro- 
hibit persons who have a conflicting or 
self-serving interest from serving on the ex- 
amining committee nor does it require 
members of the committee to have exper- 
tise in the alleged disability. The committee 
is required to proceed in a reasonable time 
to examine the alleged incompetent and 
make its report to the court. What is 
reasonable, however, varies by circuit. In 
addition, once their report is made, there is 
not a time period within which the hearing 
must be held. 

The statute has no guidelines for the 
examination itself, such as where it is to 
occur or under what conditions. The rights 
of the alleged incompetent at the examina- 
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tion are not specified. The report of the 

committee is not required to be specific’ 
about the individual’s condition nor state a 

plan to meet the needs of the individual. A 

factual basis for the report is not #equired, - 
only a diagnosis and conclusion ofi compe- 

tency. The purpose to be served by ap- 

pointing a guardian is not required to be 

stated. The respondent does not have a 

right to be served with a copy of the report 

or to respond to it. 

Current law is so nonspecific as to due 
process protections offered the alleged in- 
competent that it is constitutionally sus- 
pect. There is no statutory right for the 
alleged incompetent to be present at the 
hearing, present evidence, cross-examine 
witnesses, remain silent, have the hearing 
open or closed as he may choose, or ensure 
that an attorney has been appointed suffi- 
ciently in advance to ensure adequate 
representation. 

There is no requirement that the petition 
for appointment of a guardian which is 
heard at the conclusion of the incompe- 
tency proceeding be served on the- alleged 
incompetent or next of kin. The court is not 
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required to ensure that the guardian, 
whether individual or corporate, is quali- 
fied to provide for the needs of the incom- 
petent. 


® Relationship Between Guardian and 
Ward 

Many things about the relationship be- 
tween the guardian and ward are undefined 
in the current law. The personal liability of 
the guardian for the ward’s debts, con- 
tracts, tortious and criminal acts is un- 
specified. The law does not contain a 
comprehensive list of rights retained by the 
ward, rights lost by the ward, and rights 
which the guardian can exercise on behalf 
of the ward. 

Ch. 744 does not recognize that a person 
may require only limited or partial protec- 
tion where their incapacity is not total. The 
present requirement for adjudication of 
total incompetency completely removes all 
legal rights from a person. Under present 
law, there is no provision for partial 
guardianship. References in the present 
statute to “limited guardianship”?! do not 
serve this purpose and are, therefore, obso- 
lete and inappropriate. In addition, the law 
does not make provision for a temporary 
guardian to be appointed when necessary 
for the protection of an individual when 
emergencies exist. 

The law does not provide for removal of 
a guardian whose interest becomes adverse 
to the ward’s interests.32 The guardian can 
die or become disqualified from serving, 
and the court may not be notified 

Restoration to competency is not encour- 
aged and seldom occurs. The law does not 
require the appointment of an attorney to 
represent the incompetent in restoration 
proceedings nor are there any provisions 
for expert evaluation as there are in the 
original incompetency hearing. A ward 
cannot petition for his own restoration. 


Court's Role 

The court owes a special duty to the 
incompetent but this duty is not spelled out 
in the law. The annual review by the court 
is insufficient to protect the interests of the 
ward considering the restrictions placed on 
the liberty interests of the ward. The con- 
tents of the annual report of the guardian 
of the person is insufficient to determine 
that the needs of the ward are being met. 
The annual report of the guardian of the 
property is a balance sheet. Auditing of this 
report by the court is insufficient to dis- 
cover abuses. 


© Relationship With Other Laws 
A final area of statutory problems is the 


relationship of the guardianship law with 
other statutory provisions. The curator in 
F.S. Ch. 747 serves the same purpose as a 
guardian. However, the statute does not 
contain standards for their appointment. 
The First District Court.of Appeal has 
upheld the appointment of a curator for 
someone who was found competent under 
the guardianship law in Jackson v. 
Jackson, 432 So.2d 695 (Fla. Ist D.C.A. 
1983).35 

Another problem is the use of the term 
guardian advocate, which has two separate 
and distinct meanings under. Florida law. 
The guardian advocate under Ch. 393 is for 
mentally retarded who lack the capacity to 
do some but not all of the tasks necessary to 
care for their person or property.33 A 
guardian advocate under Ch. 394 is for 
mentally ill who are incapable of giving 
express and informed consent while subject 
to involuntary placement.** The use of 
those terms in relationship to the guardian- 
ship law causes confusion. 

The civil commitment statute also pre- 
viously provided for automatic adjudica- 
tion of incompetence when an individual 
was subjected to involuntary placement.?5 
Many of these people never had a guardian 


and have not had their competency 
restored. 


Conclusion 

The lack of guardians for those without 
resources, problems in the guardianship 
process and statutory issues must all be 
addressed. The process of being adjudi- 
cated incompetent and subsequent appoint- 
ment of a guardian is serious for those who 
are subject to this type of intervention. A 
person's life can be dramatically affected 
by the lack of a needed guardian as well as 
by the imposition of an unwanted one. 
These problems in the guardianship area 
have direct and immediate results upon 
people’s lives. 

More people continue to be adjudicated 
incompetent. Social service and health care 
providers see appointment of a guardian as 
a convenient way to deal with an elderly 
person who sometimes may become con- 
fused. Convenience of providers should 
not supersede an individual's right to pro- 
tections that should be afforded by the 
judicial system. 

The Office of the State Courts Admini- 
strator has proposed that a Guardianship 
Oversight Commission be created in the 
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judiciary to address these issues. The com- 
mission should have responsibility to pro- 
vide training on guardianship and educa- 
tion on alternatives to guardianship, estab- 
lish policies and procedures to meet the 
need for guardians, monitor service deli- 
very and work on implementation of long 
term recommendations in the final report. 
The commission should be located in the 
judicial branch but should independently 
carry out its responsibilities. 

Regardless of the structure, the need for 
change is apparent. Guardianship reform 
must proceed. BJ 
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Local Government Law 


The Local Government Antitrust Act of 1984 


For cases not already pending in states without comprehensive treble damage antitrust laws, the Act confers a 
clear and substantial benefit upon local governments and their officials. 


by William Freivogel 


On October 24, 1984, President Reagan 
signed into law the Local Government 
Antitrust Act of 1984.' It was passed on 
October 10, 1984, during the last hectic 
days of the 98th Congress. It removes all 
money damages under the federal antitrust 
laws from actions brought against all local 
governments and local government offi- 
cials acting in their official capacities. Pend- 
ing cases are treated differently, and that 
will be discussed in this column. The Act 
was given an effective date of 30 days prior 
to enactment to prevent a “rush to the 
courthouse” by plaintiffs who, for one 
reason or another, had not filed their 
actions. 


Background 

In 1978 the Supreme Court held that the 
antitrust laws do not automatically exempt 
municipalities. (City of Lafayette v. Loui- 
siana Power & Light Co., 435 U.S. 389 
(1978)). The trend toward municipal expo- 
sure under the antitrust laws accelerated 
remarkably after the Court decided Com- 
munity Communications Co. v. City of 
Boulder, 455 U.S. 40 (1982). The Boulder 
court said that “home rule” powers were 
not tantamount to “state action” for pur- 
poses of applying state action immunity. 
Various estimates have been made about 
how many cases have been brought and are 
pending against local governments, largely 
because of Boulder. The number most 
frequently mentioned is 300. Boulder, the 
300 cases, and an active local government 
lobby caused both houses of Congress to 
begin to explore the feasibility of a legisla- 
tive solution to an increasingly serious 
problem, which had two aspects: (1) No 
one knew the magnitude of local govern- 
ment exposure; and (2) out of the fear of 
this unknown, local officials began to 
change the way they did their jobs. They 
had no clear idea whether and how ordi- 
nary government functions, such as zoning 
and the allocation of scarce public re- 
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sources, could become the subject of crip- 
pling treble damage verdicts. 

Congress did little until this past sum- 
mer. In January 1984, a district court jury 
in Chicago rendered a $9.5 million (trebled 
to $28.5 million) verdict against two IIli- 
nois local governments (Lake County and 
the Village of Grayslake), and three indi- 
vidual government officials.2 They alleg- 
edly conspired to deprive the plaintiff of his 
ability to develop 600 acres of farmland 
into residential and industrial properties by 
refusing to allow him to tap into a new 
sanitary sewer system whose capacity was 
being rapidly depleted. Several months 
later, the Federal Trade Commission com- 
menced proceedings against several cities 
in an effort to curb perceived anticom- 
petitive activities in the licensing and regula- 
tion of taxicabs. 

These events created the atmosphere for 
passage of the Act. Summer debate cen- 
tered upon whether the FTC should be 
stripped of its powers over municipalities, 
whether special purpose units of local 
governments should be treated differently 
than general purpose units for damages 
purposes and whether relief from damages 
should be total or limited to the elimination 
of trebling. These were resolved by keeping 
the FTC powers in place, treating special 


purpose units and general purpose un‘ts 
the same, and eliminating all money dam- 
ages. No distinction was made between 
proprietary and governmenial functions. 
Just prior to the end of the session and 
seemingly out of nowhere there erupted a 
bitter dispute about the retroactive effect of 
the Act. What resulted was an innovative 
statutory approach to retroactivity. 


The Pending Cases 

While the House and Senate had dif- 
fering views regarding FTC jurisdiction, 
trebling, and general versus special purpose 
local governments, the legislative histories 
of the bills which made their way through 
both houses reflected a generally held as- 
sumption that the legislation would be 
retroactive—that whatever was done 
would apply to pending actions as well as 
to actions not yet filed. After all, if sound 
public policy warranted that local govern- 
ments be given damage immunity (or re- 
duced damage exposure), why should a 
distinction be raised between local govern- 
ment action already taken versus action to 
be taken, or between cases filed versus 
cases to be filed. In the last weeks of the 
98th Congress the focus shifted dramati- 
cally to the one case in which a jury verdict 
had been rendered (Unity Ventures v. 
County of Lake, 81 C2745, N.D. Ill.) and 
the 300 or so cases which were pending but 
which had not yet been tried. What caused 
the focus to shift and the debate which 
followed could well be the subject of an 
entire article. This column will be limited to 
what resulted. 

The Act, in short, does not let local 
governments in pending cases off the hook. 
Each local government will be subject to 
treble damages liability unless it can con- 
vince “the court” that it would be “inequit- 
able not to” apply the Act’s abolition of 
money damages to its case. In making a 
determination whether to apply the double 
negative (“inequitable not to”) standard 
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the court must consider: “. . . all the 
circumstances including the stage of litiga- 
tion and the availability of alternative relief 
under the Clayton Act. .. .” 

The Act itself does not explain this 
standard nor does it say how it is to be 
applied. Plaintiffs will argue that the court 
may consider only the two factors men- 
tioned, stage of litigation and the adequacy 
of other relief. 


Local government defendants will argue 
that “all the circumstances” means more 
than just the two enumerated. For ex- 
ample, they will argue that the court should 
consider the crippling burden a treble dam- 
age award would have upon a local govern- 
ment’s ability to finance the providing of 
essential services and upon innocent tax- 
payers. They will argue that the good faith 
of the local government officials in taking 
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the challenged action should be considered. 

Because retroactivity became an issue 
only during the closing days of the session, 
it is not discussed in any depth in congres- 
sional committee reports. Indeed, the retro- 
activity provision which was ultimately 
adopted was not discussed at all. The 
statement of managers accompanying the 
conference report was hurriedly drafted 
and is only mildly instructive. 


The application to pending cases of the money 
damage protection afforded by Section 3 will be 
based upon a case-by-case determination by the 
district court. The local government has the 
burden of proof to establish to the court’s 
satisfaction that it would be inequitable not to 
apply this act to the pending case. The court is to 
consider all relevant circumstances. The statute 
mentions two of the factors that the court should 
consider—stage of litigation and the availability 
of alternative relief under the Clayton Act. 
Where a pending case is in an early stage of 
litigation and where injunctive relief can remedy 
the problem, the defendant local government 
may be able more easily to sustain its burden. 
Where a case is in more advanced stages of 
litigation or where injunctive relief is unavailable 
or incomplete, the burden would become more 
difficult. If a case has progressed to or beyond a 
jury verdict or district court judgment, a local 
government defendant would need compelling 
equities on its side to justify the application of 
this section to the pending case. (H.R. Rep. No. 
1158 at 3-4.) 

The inference is that the court may 
consider more factors than the two enume- 
rated. It just does not say what they might 
be. 

The floor debate goes farther and, on 
balance, suggests the view that the court 
may consider additional factors and pro- 
vides a clue as to what they might be. For 
example: 

Mr. Phillip M. Crane. Finally, am I correct that, 
for the purposes of determining whether section 
3(a) is applicable, the court would also deter- 
mine whether the defendant acted in good faith 
while exercising its normal legislative, regula- 
tory, executive, administrative, or judicial 
powers or providing traditional public services. 
And the presence of this factor in a particular 
case might support a determination that section 
3(a) is applicable? 

Mr. Hyde: \f the gentleman would yield further, 
the intent is that this factor—and any other 
relevant concern—may be brought to the court’s 
attention for the purpose of proving that retro- 
active application of section 3(a) is equitable in 
the circumstances. 130 Cong. Rec. H12186 
(daily ed. Oct. 11, 1984). 

Mr. Seiberling. If the gentleman would yield 
further, it might be useful to discuss what other 
factors a court may consider in determining 
whether section 3 would be applicable to pend- 
ing cases. Might two of the potentially relevant 
factors include: 


First, the need to protect local units of govern- 
ment and their taxpayers from the considerable 
financial liability that could result from a dam- 
age award; and 


Second, the degree to which the local govern- 
ment’s action was directed by, or predicated on, 
federal law or direction? 


Mr. Rodino. The gentleman from Ohio states 
the factors correctly. The factors that you men- 
tion may be among the other equitable factors to 
be considered by a court in determining whether 
the bill is applicable to a particular case. 130 
Cong. Rec. H12186-87 (daily ed. Oct. 11, 1984).4 
The availability of other relief as a factor 
also merits a note. Clearly, the Act means 
that if injunctive relief under the antitrust 
laws would make plaintiff whole, then the 
court may trigger retroactivity and remove 
money damages from a pending case. A 
harder question arises when a plaintiff can 
be made only partially whole by injunctive 
relief. Neither the Act nor the statement of 
the managers answers that question. The 
debates are convoluted and would unduly 
burden this column; however, the debates 
suggest that the availability of partial in- 
junctive relief would justify the triggering 
of retroactive application of the Act. Like- 
wise, where money damages appear recov- 
erable from private co-defendants, an argu- 
ment could be constructed from the de- 
bates to favor application of retroactivity. 
The standard regarding the stage of the 
litigation is subject to two interpretations. 
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The first is that the stage of litigation means 
nothing until a jury verdict is reached, at 
which time the stage of litigation creates a 
greater burden on the local government to 
argue retroactivity. The other is that even 
though the pending litigation has not yet 
reached the verdict stage, it is subject to a 
sliding scale test. That is, the more that has 
taken place in the litigation, the more 
reluctant the court should be to determine 
retroactivity. The statement of managers 
quoted above does not reveal which inter- 
pretation Congress intended. The floor 
debate on the issue is confusing and 
provides neither side with persuasive 
authority. 


impact on Litigation 

It remains to be seen whether the Acct will 
retard the post-Boulder litigation explo- 
sion. Elimination of money damages 
against the local governments itself will 
remove some of the incentive to bring such 
actions. However, the Act does not disturb 
potential recoveries against private firms 
and persons not acting under the direction 
of a local government.’ Nor does the Act 
prohibit recoveries from public officials 
not acting in their official capacities. 
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Moreover, it does not take much imagi- 
nation to foresee antitrust litigation taking 
on new forms, in new forums with its 
former potential for devastating damage 
awards. For example, where state antitrust 
laws contemplate local government treble 
damage liability, damage actions may still 
be brought. This may be true in Florida.® 
And, the Act leaves undisturbed federal 
antitrust injunction actions with attorneys’ 
fees.’ Thus, not only may state antitrust 
damage actions be brought in state courts, 
but also in federal courts as pendent to 
federal injunction actions. Local govern- 
ment antitrust actions frequently include 
due process and equal protection claims 
under the 1871 Civil Rights Act, 42 U.S.C. 
§1983. There is no reason why state anti- 
trust claims cannot be pendent to §1983 
claims in federal courts. 

One unremarked effect of the Act on 
litigation has to do with juries. By and 
large, injunction proceedings do not in- 
volve juries. Damage actions do. What 
alarms municipal officials is that Lafayette, 
Boulder, and related cases have superim- 
posed upon ordinary local government 
functions a federal court review procedure 
in the guise of the antitrust laws. This is 
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not only chilling to government officials— 
it is galling. It is troubling enough for local 
government officials to have their ordinary 
governmental activities reevaluated by fed- 
eral courts. In damage actions this reevalua- 
tion is done by lay panels of six. Limiting 
those six in the jury selection process to 
persons having no local government expe- 
rience is no trick at all. Lay juries unac- 
customed to the human frailties of some 
local government officials will likely recoil 
from any unpleasant personality traits they 
exhibit. The consequences can be substan; 
tial. A federal judge is much more likely to 
appreciate that humanness, while some- 
times regrettable, is not necessarily action- 
able. Therefore, removing lay juries from 
the process by removing money damages 
from the process is good for local govern- 
ment defendants. 


Conclusion 

For cases not already pending in states 
without comprehensive treble damage anti- 
trust laws, the Act confers a clear and 
substantial benefit upon local governments 
and their officials. They may make difficult 
decisions affecting private property rights 
without the fear of subjecting their con- 
stituents and themselves to staggering 
treble damage liability. 

In states with comprehensive treble dam- 
age antitrust laws the situation may not be 


so rosy. In those states in which it is. 


possible to combine a state antitrust claim 
with a federal one, such as an antitrust 
action for injunction or a §1983 claim in a 
federal court, the situation may have 
changed very little. Indeed, it can be argued 
that a state law antitrust claim filed in state 
court can be just as deadly as one brought 
in federal court. 

Only one case, Unity Ventures, has gone 
to verdict. The Act’s effect on it, therefore, 
is of almost no general interest. The re- 
maining 300 cases pending before the Act’s 
effective date enjoy a wider following, and 
the potential exposure is enormous. No 
court is known to have applied the “inequit- 
able not to” standard yet; however, approx- 
imately 300 courts are expected to start 
doing so shortly, probably in response to 
motions to dismiss under Fed. R. Civ. P. 


12(b)(6) or motions for summary judg- 
ment. The results will be watched with 
interest. BJ 


' Hereinafter, “the Act.” PL 98-544. 

This Act may be cited as the “Local Govern- 
ment Antitrust Act of 1984.” 

“Sec. 2. For purposes of this Act— 

“(1) the term ‘local government’ means— 

“(A) a city, county, parish, town, township, 
village, or any other general function govern- 
mental unit established by State law, or 

“(B) a school district, sanitary district, or any 
other special function governmental unit estab- 
lished by State law in one or more States, 

“(2) the term ‘person’ has the meaning given it 
in subsection (a) of the first section of the 
Clayton Act (15 U.S.C. 12(A), but does not 
include any local government as defined in 
paragraph (1) of this section, and 

“(3) the term ‘State’ has the meaning given it in 
section 4G(2) of the Clayton Act (15 U.S.C. 
15g(2)). 

“Sec. 3. (a) No damages, interest on damages, 
costs, or attorney’s fees may be recovered under 
section 4, 4A, or 4C of the Clayton Act (15 
U.S.C. 15, 15a, or 15c) from any local govern- 
ment, or official or employee thereof acting in an 
official capacity. 

“(b) Subsection (a) shall not apply to cases 
commenced before the effective date of this Act 
unless the defendant establishes and the court 
determines, in light of all the circumstances, 
including the stage of litigation and the avail- 
ability of alternative relief under the Clayton 
Act, that it would be inequitable not to apply this 
subsection to a pending case. In consideration of 
this section, existence of a jury verdict, district 
court judgment, or any stage of litigation sub- 
sequent thereto, shall be deemed to be prima 
facie evidence that subsection (a) shall not apply. 

“Sec. 4 (a) No damages, interest on damages, 
costs or attorney’s fees may be recovered under 
section 4, 4A, or 4C of the Clayton Act (15 
U.S.C. 15, 15a, or 15c) in any claim against a 
person based on any official action directed by a 
local government, or official or employee there- 
of acting in an official capacity. 

“(b) Subsection (a) shall not apply with 
respect to cases commenced before the effective 
date of this Act. 

“Sec. 5. Section 510 of the Departments of 
Commerce, Justice, and State, the Judiciary, 
and Related Agencies Appropriation Act, 1985 
(Public Law 98411), is repealed. 

“Sec. 6. This Act shall take effect 30 days 
before the date of the enactment of this Act.” 

2Unity Ventures v. County of Lake, 81 C 2745, 
N.D. Ill. Post-trial motions are pending in the 
trial court. 

3 Retroactivity is not, presumably, a jury issue. 

4130 Cong. Rec. H12186-87. Congressmen 
Rodino and Hyde were sponsors of the bill. 
Statements of sponsors during pre-passage de- 
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bates are persuasive, Federal Energy Administra- 
tion v. Algonquin SNG, Inc., 426 U.S. 548, 96 
S.Ct. 2295, 49 L. Ed. 49 (1976). 

5 Private defendants are relieved from money 
damage liability if their conduct constituted 
“official action directed by” a local government 
or its officials. The Statement of Managers, 
H.R. Rep. No. 1158 at 3, makes clear that they 
intended the “directed by” standard to be 
directly analogous to the “directed by” standard 
in cases following Parker v. Brown, 317 U.S. 
341 (1943), the only difference being that these 
cases related to states directing local govern- 
ments while the Act relates to local governments 
directing private persons. 

‘The Florida Antitrust Act of 1980, FLA. 
Stat. §542.15 et seq., mirrors the federal anti- 
trust laws including provision for treble dam- 
ages, injunctions and attorney’s fees. It is not 
clear, however, whether the limitation on local 
government liability provided by FLa. Start. 
§768.28 (1975) would apply. It is also unclear 
whether suits may be brought only in Florida 
state courts. FLA. STAT. §542.22(1) (1980) (“. . . 
may sue . . . in the circuit courts of this state”). 

715 U.S.C. §26. 

8In the Unity Ventures case, there was no 
showing that the individual defendants were 
anything but competent, honest public servants. 
However, there was disputed testimony that 
during one meeting one of them, who happened 
to be a lawyer, “pounded the table” and shouted 
at the plaintiff that he was a lawver, knew the 
law, and knew that he could deny plaintiff sewer 
service. Much was made of this throughout the 
trial. The verdict was $9.5 million (trebled to 
$28.5 million). The court directed the lawyers 
not to talk to the jurors, so it is impossible to 
assess just how harmful this testimony and the 
argument were. 


William Freivogel is a member of 
the law firm of Burke, Bosselman, 
Freivogel, Weaver, Glaves & Ryan 
which is located in Boca Raton and 
Chicago. He has a B.S. (1962) and 
LL.B. (1965) from the University of 
Illinois. He participated in the trial of 
the Unity Ventures case which is men- 
tioned in this column. It is the only 
case against a local government under 
the federal antitrust laws to reach the 
verdict stage. 

He writes this column on behalf of 
the Local Government Law Section, 
Samuel S. Goren; chairman, and 
Sandra Anderson, editor. 


54 THE FLORIDA BAR JOURNAL/FEBRUARY 1985 


‘ 
* 
: 


by Robert Dyer 


As brokerage houses pressure brokers to 
generate more and more commissions, 
their excessive trading (“churning”) is 
depleting customer assets and sending cus- 
tomers to lawyers, seeking redress for the 
brokers’ securities law violations. 

Your new client’s case may well display 
all the classic elements of churning or 
suitability violations. But don’t automati- 
cally assume that either you or your client 
can afford the litigation which may be 
required to recover the losses. Seldom can 
a client whose account has been depleted 
by overtrading afford to pay a significant 
fee to recoup those losses. Both client and 
attorney want to know up front the eco- 
nomics of this branch of securities litiga- 
tion. Skipping over a normal “learning and 
new case research” curve, counsel should 
realize that even a straightforward pro- 
ceeding in federal court can often entail a 
minimum of $50,000 to $60,000 in time. 

Few clients will (or can) spend:$50,000 to 
recover a like sum unless there is a reason- 
ably good chance of also recovering puni- 
tive damages and an award of reasonable 
attorney fees under the Florida Securities 
Act, Ch. 517 (Fla. Stat.). Contingent fee 
arrangements require careful analysis of 
the case and a considered judgment of the 
probable outcome. If the trading and suit- 
ability violations appear particularly fla- 
grant, then there is a reasonably good 
chance the jury will award punitive dam- 
ages. Thus, a relatively small churning 
claim, with the potential for reasonable 
attorney’s fees and punitive damages, can 
justify litigation and the vindication of the 
strong policy behind the federal and state 
securities laws . . . all other factors being 
equal. Unfortunately, all factors are pre- 
sently up in the air. 


The Forum and the Remedy— 

The Final Chapter Is at the Printer’s 
Probably the most significant decision 

made in stockbroker litigation is the choice 


Trial Lawyers’ Forum 


Forum Selection in Stockbroker Litigation — 
Hidden Traps for the Unwary Litigator 


of forum, since selection of the forum will 
most likely determine available remedies. 
On December 4, 1984, the Supreme Court 
heard argument in Byrd v. Dean Witter 
Reynolds, Inc., 726 F.2d 552 (9th Cir. 
1984), cert. granted, 1048S. Ct. 3509 (1984). 
The Court’s decision will directly affect the 
forum and very possibly the scope of the 
remedy of all customer suits against stock- 
brokers. New-account forms used by bro- 
kerage firms contain boilerplate arbitra- 
tion clauses. The circuits were divided in 
the manner in which federal judges dealt 
with these arbitration provisions. 

The problem with these provisions is 
best illustrated by looking at a churning 
case in its simplest form. Assume that John 
Doe is 20 years old, a high school graduate, 
earns $12,000 a year in a franchised ice 
cream shop, and about a year ago settled a 
personal injury claim for $25,000 after all 
expenses; he responds to a brokerage ad 
and tells the broker-of-the-day that he 
wants to increase his $25,000 to the point 
where in five years or so he can open his 
own store. He has never traded securities 
and readily relies on the broker’s selections 
and market timing; 12 months and 80 
trades later, he withdraws the last $5,000 
and tries to figure out how it all happened. 

A friendly accountant tells him that he 
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has been churned: With total purchases of 
$105,000 during the 12 months, his account— 
which had an average month-end equity of 
$15,000—has been turned over seven times, 
clearly excessive in light of the investment 
objectives. The first lawyer he visits cor- 
rectly advises him to keep it simple, with a 
three-count complaint to be filed in federal 
court: Count I alleges churning—a “device, 
scheme, or artifice to defraud”—under 
SEC Rule 10b-5, promulgated under §10 of 
the Securities Exchange Act of 1934 and 
under F.S. §517.301 (sometimes called the 
“little 10b-5”); Count II alleges deliberate 
breach of fiduciary duty and Count III 
alleges simple and gross negligence. The 
evidence supporting each claim is virtually 
identical and certainly arises out of the 
same circumstances. If the jury finds 
churning, Mr. Doe will later be entitled to 
court-awarded attorney's fees pursuant to 
§517.211(6); if the jury finds the churning 
particularly deliberate or reckless, plaintiff 
may recover punitive damages under the 
second and third counts. 

This possible scenario—with the plain- 
tiff recovering sizeable awards of punitive 
damages—led to decades of legal maneu- 
vering, with plaintiffs seeking a jury trial on 
the punitive damages issues and the bro- 
kerage firms seeking arbitration, where the 
arbitrators’ authority to award punitive 
damages may be nonexistent. 

Aggrieved customers and their counsel 
have learned to “stack” claims. A Rule 10b- 
5 claim provides compensatory damages 
and prejudgment interest; a state securities 
act claim provides a reasonable attorney’s 
fee; and one or more common law claims 
provide the basis for punitive damages. For 
their part, the brokerage firms frequently 
moved to dismiss the state securities and 
common law claims on the ground that 
those claims were arbitrable. Generally, 
claims under the Securities Exchange Act 
of 1934 are not arbitrable by reason of 
Wilko v. Swan, 346 U.S. 427 (1953). The 


courts in the Fifth, Ninth, and Eleventh 
Circuits generally held that district judges 
had the discretion to hear pendent jurisdic- 
tion state claims, notwithstanding the arbi- 
tration provision, if the facts supporting 
those claims were inextricably “inter- 
twined” with the facts supporting the fed- 
eral claim. These district judges reasoned 
that if they dismissed the state claims for 
the faster remedy of arbitration, the arbi- 
trators’ decision might be binding on the 
court; on the other hand, there seemed to 
be no point in staying the arbitrable claims 
pending a final federal court decision on 
the federal claim (which in turn would be 
binding on the arbitrators). See the ex- 
panded discussion of the “doctrine of inter- 
twining” in Miley v. Oppenheimer & Co., 
637 F.2d 318, 334-37 (Sth Cir. 1981). As the 
court in Miley put it, “The plaintiff has 
suffered a single legal wrong, for which 
there are several alternative routes of 
recovery.” Jd. at 336. For the Eleventh 
Circuit’s concurrence with Miley, see Belke 
v. Merrill Lynch, Pierce, Fenner & Smith, 
Inc., 693 F.2d 1023 (11th Cir. 1982) and 
Merrill Lynch, Pierce, Fenner & Smith, 


Inc. v. Haydu, 675 F.2d 1169 (11th Cir. 
1982). The district courts in the Sixth, 
Seventh, and Eighth Circuits usually held 
that the arbitrable state claims should be 
dismissed. 

In Florida the Third District generally 
held that the claims alleging violation of 
the state securities acts were not arbi- 
trable.! Other courts gradually came to the 
conclusion that the United States Arbitra- 
tion Act of 1925, 9 U.S.C. §1 et seq., 
required arbitration of all state statutory 
and common law securities claims.2 On 
September 27, 1984—four months after the 
United States Supreme Court granted cer- 
tiorari in Byrd—the Florida Supreme 
Court, in Oppenheimer & Co. v. Young, 
—So.2d__, 9 FLW 420 (Fla. 1984), resol- 
ved the Florida conflict by adopting the 
Third District’s rationale, viz., that the 
thrust of the United States Arbitration Act 
is overcome—or at least sidestepped—by, 
inter alia, F.S. §517.24(3), which provides 
that, 

The same civil remedies provided by laws of the 


United States for the purchaser or seller of 
securities under any such laws, in interstate 


commerce, shall extend also to purchasers or 
sellers of securities under this chapter. 

This and other provisions of the Florida 
Securities Act made it clear to the Court 
“that the legislature intended that Florida 
securities laws be hand-in-glove with fed- 
eral securities laws and that Florida pur- 
chasers of securities be granted the full 
range of civil remedies offered by both 
Florida and federal securities laws. . . . 
Thus, we agree with the district court that 
we should follow Wilko v. Swan, 346 U.S. 
427 (1953), in holding that an arbitration 
agreement concerning disputes in securities 
is unenforceable.“’ The Court recognized 
that its holding would be different “if the 
[United States Supreme] Court were to 


‘recede from Wilko... 


Thus, there is at least a limited period of 
time when suits against stockbrokers can 
be filed in either state or federal court. The 
limited benefit of the Oppenheimer holding 
is simply this: It is generally faster and 
more economical to litigate in state court. 
It is unlikely that such state court jurisdic- 
tion will be ousted with respect to com- 
pleted proceedings even if the Supreme 
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Court’s decision in Byrd v. Dean Witter 
Reynolds, Inc., holds that Exchange Act 
claims are the only exception to the reach 
of the United States Arbitration Act of 
1925. (The picture with respect to still- 
pending proceedings is not clear, however.) 

In deciding whether a churning claim 
can be economically handled, either by 
arbitration or state or federal court litiga- 
tion, several questions must first be an- 
swered. Many of these questions will be 
either answered or narrowed by the Byrd 
decision: First, will the “intertwining doc- 
trine” be sanctioned, thereby allowing fed- 
eral courts to hear “blue sky” claims (giving 
plaintiff an opportunity for attorney’s 
fees)? The Supreme Court in Byrd may well 
view the policy behind the securities laws 
sufficiently strong to sanction the “inter- 
twining doctrine” exception to arbitration. 
Should the Court reach that conclusion, 
then it is at least plausible that this same 
broadbased policy—expressed equally 
strongly in various state securities laws— 
would justify a state-court litigation- 
exception to arbitration, particularly 
where as in Florida the state statute ex- 
pressly grants investors the same remedies 
as are available under the federal acts. But 
if the Supreme Court limits the “inter- 
twining doctrine” exception to state statu- 
tory claims filed in federal court in conjunc- 
tion with a claim based on the Exchange 
Act, we would be pushed back to the pre- 
Oppenheimer v. Young era: The Florida 
Securities Act claims could only be liti- 
gated in federal court. In short, all secur- 
ities litigation based on statutory claims 
would be in federal court; any attempted 
state court litigation against stockbrokers 
would be dismissed or stayed pending 
arbitration. Thus, if the Supreme Court is 
going to allow any litigation under state 
statutes, it is doubtful that the Court will 
restrict jurisdiction of such litigation to 
federal courts. 

If the Supreme Court creates a litigation 
exception for enforcing state securities 
statutes, the next question is, will the Court 
extend that exception to common law 
claims with their potential for punitive 
damages? This is a harder question. The 
reasoning of an affirmative answer, how- 
ever, is simple: If state securities statutes 
may be judicially enforced in the face of the 
United States Arbitration Act, it is only 
because of the strong policy which Con- 
gress favored for both federal and state 
remedies in securities cases. Indeed, §28(a) 
of the Exchange Act reads, 


The rights and remedies provided by this title 
shall be in addition to any and all other rights 


and remedies that may exist at law or in 
equity. ... 

If the Supreme Court is going to “grant” 
state courts any jurisdiction over securities 
litigation, that grant would not draw a line 
between blue sky and common law claims. 
(Several states lack statutory provisions 
equivalent to SEC Rule 10b-5 or F.S. 
§517.301.) Were the Supreme Court to go 
this far, it would spread the present secur- 
ities litigation load among all the courts, a 
position much more in consonance with 
the recognition of states’ rights and the 
Court’s professed solicitude for the work- 
load of the federal courts. Moreover, such 
an across-the-board extension of the “inter- 
twining doctrine” would give litigants with 
more modest claims an affordable judicial 
forum. 

The pervasive policy supporting the 
securities laws may not tip the balance, for 
as recently as January 26, 1983, the Court 
in Southland Corp. v. Keating, __U.S.__, 
79 L. Ed. 2d, 104 S. Ct. __ (1983), upheld 
the 1925 Arbitration Act in a decision that 
may be difficult to distinguish. The Cali- 
fornia Franchise Investment Act—in lan- 
guage expressing an intent not unlike that 
in the federal securities acts—prohibited 
waiver of the right to judicial consideration 
of claims arising under the statute. In a 6-3 
decision, the Court found that the Arbi- 
tration Act allowed no exceptions to its 
reach. But the Florida Supreme Court in 
Oppenheimer & Co. v. Young, perceived a 
bona fide distinction to parry Southland. 
The Florida court first noted that the 
Supreme “‘Court [had] rejected the analogy 
drawn with the federal securities law and 
the reliance on Wilko. .. .”” Observing that 
“typically, a franchise is not considered to 
be a security within the meaning of federal 
securities law,” the Court distinguished 
Southland by saying, 

It is hazardous to draw conclusions from non- 
dispositive footnotes, but the rejection of the 
analogy at least suggests that had the analogy 


been accepted or had the California law con- 
cerned securities regulations, the Wilko exemp- 


tion would have extended to the state law. For 
our purposes, it is enough to say that Southland 
is off point. 

If the Supreme Court does not pick up 

the lead from Oppenheimer and dis- 
tinguish Southland so as to ensure robust 
judicial enforcement of claims against bro- 
kerage firms, then arbitration takes on new 
significance. And it becomes even more 
difficult to decide on an initial forum: Does 
a customer go to federal court with his Rule 
10b-5 claim and then file for arbitration or 
simply go with arbitration all the way? The 
hypothetical John Doe churning case 
above again illustrates the choices and the 
problem. First, look at the ideal solution 
(assuming the Supreme Court holds that 
all state statutory and common law claims 
must be arbitrated): Step 1—sue under 
Rule 10b-5 in federal court. Step 2—file for 
arbitration on the remaining panoply of 
claims, e.g., F.S. Ch. 517, breach of con- 
tract and fiduciary duty, negligence and 
misrepresentation. Step 3—obtain an 
order from the court staying the arbitra- 
tion. Finally, get a favorable jury verdict 
for compensatory damages (utilizing a 
detailed special verdict). Now the stage is 
set for completing a successful arbitration: 
Step 1—move for judgment on the Ch. 517 
claim on the basis of collateral estoppel and 
seek a reasonable attorney’s fee based on 
the services required to prevail in federal 
court. Step 2—bring on for hearing the 
issues remaining, namely, whether defend- 
ants’ conduct warrants imposition of puni- 
tive damages. 

The Supreme Court may or may not 
speak to the above questions, but those and 
other questions need to be carefully con- 
sidered before choosing the initial forum. 
First, will a federal court after Byrd v. 
Dean Witter Reynolds, & Co. stay the 
arbitration in situations analogous to the 
above hypothetical? The rationale of the 
court in Miley v. Oppenheimer & Co., 
(ordering a stay to prevent an arbitration 
award from having collateral estoppel 
effect), might not be so persuasive if the 
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Supreme Court breathes new importance 
into arbitration. Second, if the work 
needed to secure compensatory damages is 
completed in the federal court action, how 
does one justify any award of attorney’s 
fees in the arbitration, where the claim for 
those fees is based on the value of the work 
in federal court? The simple answer is that 
the success in federal court measures the 
value of the identical claim in arbitration, 
even though but one judgment can be 
collected. Of course, the logic of this argu- 
ment will be sorely tested in the first case 
where the stockbroker prevails in the fed- 
eral court action and then moves for attor- 
ney’s fees in the arbitration. 

Finally, there is the question of whether 
Florida arbitrators have the power to 
award punitive damages. The typical arbi- 
tration clause in a customer’s agreement 
provides for application of New York law; 
occasionally, the clause will call for New 
York’s substantive law. The references to 
New York law are designed to avoid puni- 
tive damages at the hands of the arbi- 
trators. Under New York law, a good case 
can be made that public policy prohibits 
arbitrators from awarding punitive dam- 
ages. Perhaps Florida is more remedy- 
oriented, with the requirement for arbitra- 
tion viewed only as a forum change. 
Moreover, Florida substantive law would 
generally apply by virtue of conflict of laws 
principles. 

Some customers’ agreements might be 
void for lack of mutuality of obligation, 
making the contract illusory. In Starken- 
stein v. Merrill Lynch, Pierce, Fenner & 
Smith, Inc., CCH Fed. Sec. L. Rep. 
499,519 (M.D. Fla. No. 81-298, Oct. 5, 
1983), the customer agreement contained 
no promises to be performed by defendant. 
In rejecting defendants’ post-trial motions 
to set aside the punitive damages awards on 
the ground that plaintiff waived punitive 
damages when he signed the customer 
agreement, the court said, “Finally, the 
arbitration agreement was not executed by 
Merrill Lynch. Consequently, the contract 
apparently lacked mutuality and is, there- 
fore, unenforceable. [Citations omitted.]” 
(id., at 96,984.) 

Regardless of the decision handed down 
by the Supreme Court in Byrd, future 
arbitration panels will have to decide 
multiple questions concerning Ch. 517 
attorney’s fees and punitive damages. 


The Time for Decision and Action 
May Be at Hand 

On balance, aggrieved customers are ina 
jurisdictional no-man’s land, and counsel 
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cannot wisely undertake to choose the 
forum on the smaller claims (say under 
$100,000) until Byrd is decided. But delay 
can also be costly. The Exchange Act has 
no statute of limitations; therefore, the 
federal courts borrow one from the most 
analogous state statute, which is usually 
the relevant state securities act.”? Actions 
under Ch. 517 are governed by §95.11(4)(e) 
which sets a claims period of two years 
“from the time the facts giving rise to the 
cause of action were discovered or should 
have been discovered with the exercise of 
due diligence. . . .” Curiously, federal law 
governs as to when the Rule 10b-5 limita- 
tions period begins to run.® It is not 
uncommon for customers to believe they 
have no legal remedies until they read in the 
newspapers about a case similar to their 
own. In Kennedy v. Tallant, 710 F.2d 711 
(11th Cir. 1983), the district court correctly 
submitted the statute of limitations ques- 
tion to a jury, which found that the cause of 
action arose when plaintiff read about the 
relevant events in the Atlanta Journal, not 
when he received prospectuses, which 
“contained no clear statement or expla- 
nation of the facts. . . .” (/d. at 716.) 
Occasionally, the relief claimed in federal 
court by a securities plaintiff is not avail- 
able under the state blue sky statute. In 
these unusual situations, the statute appli- 
cable to fraud—may be available.? Fre- 
quently, the separate claims in a securities 
action will be governed by separate statutes 
of limitations. But “{uJniformity in secur- 
ities litigation is hardly a principal of 
federal policy.” 

Generally, Florida’s two-year blue sky 
statute (§95.11(4)(e)) controls access to 
federal court under Rule 10b-5 and to any 
forum under Ch. 517 with its right to a 
reasonable attorney’s fee. Thus, if a pressing 
statute of limitations problem scotches the 
luxury of waiting for the Byrd decision, the 
Ch. 517 claim must be filed in one of the 
three forums in order to protect the right to 
a reasonable attorney's fee (which can make 
economical those claims otherwise too 
small for judicial resolution). Notwith- 
standing the pendency of the Byrd case, the 
federal courts, in the Middle District at 
least, have not dismissed the state securities 
and common law claims. 

As a final note on the selection of a 
forum, counsel should consider the possi- 
bility that language in the anticipated Byrd 
decision might discourage pendent state 
statutory and common law claims. If this 
turns out to be the case, it is important to 
protect against the statute of limitations if 
claims so dismissed need to be refiled in 


state court. One preventative measure is to 
sue only the brokerage firm (i.e., omit the 
manager and broker) and bottom jurisdic- 
tion on diversity. 

In an area where litigation and arbitra- 
tion can only be described as complex and 
expensive, the Byrd decision will hopefully 
provide more answers than questions. At 
the very least, the decision will help counsel 
avoid the now-present forum selection pit- 
falls and decide whether there is an afford- 
able judicial forum for state securities and 
common law claims. BJ 
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Tax Law Notes 


by Robert A. Chaves 


In Florida, counsel must often advise 
persons regarding international business 
and financial transactions. The Tax Re- 
form Act of 1984 (the “Act”) made several 
substantive amendments to the foreign 
provisions of the Internal Revenue Code 
(“Code”) that will impact many of these 
transactions. These provisions relate to: 
determination of resident status for income 
tax purposes; withholding requirements on 
disposition by foreign persons of U.S. real 
property interests; repeal of the 30 percent 
withholding tax on portfolio interest; for- 
eign sales corporations; and transfers of 
property from U.S. persons to foreign 
persons. 


U.S. Resident Status 

Beginning in 1985, an alien is considered 
a resident of the United States for Tax pur- 
poses based on objective tests.! Prior to 
1985, the determination of residence was 
based on the subjective “intent” of the 
alien. This was determined on the facts and 
circumstances of each case. 

Subject to certain exceptions and trea- 
ties, an individual classified as a nonresi- 
dent alien is subject to U.S. income tax on 
income effectively connected with a U.S. 
trade or business (at regular progressive 
rates) and certain U.S. source income not 
effectively connected with a U.S. business 
(at a rate of 30 percent of the gross 
amount).? If an alien is classified as a U.S. 
resident for income tax purposes, he will be 
subject to income tax on his worldwide 
income, which under certain circum- 
stances, may include the income of foreign 
entities. 

Under the Act, an alien individual will be 
considered a U.S. resident for income tax 
purposes for a calendar year if he meets 
either one of the following tests: (1) the 
lawful permanent resident test (the “green 
card test”) ; or (2) the substantial presence 
test. 


Analien will be treated as a resident, if at 


Highlights of Foreign Tax Provisions 
of the Tax Reform Act of 1984 


any time during a calendar year an alien 
has the privilege of residing permanently in 
the U.S. under immigration laws and this 
status has not been revoked or administra- 
tively or judicially determined to have been 
abandoned.3 

The substantial presence test requires 
physical presence in the U.S. of at least 31 
days during the calendar year, and an 
aggregate of 183 or more days during the 
current year and the two preceding years, 
based on the sum of the following: (1) all 
days during the present calendar year; (2) 
one-third of the days present during the 
first preceding calendar year; and (3) one- 
sixth of the days present during the second 
preceding calendar year.‘ 

An individual will be treated as present 
in the U.S. if he is physically present at any 
time during a day, subject to limited excep- 
tions for working commuters from Mexico 
and Canada; individuals in transit; indi- 
viduals unable to leave the U.S. due to 
medical conditions which arose in the U.S.; 
and certain exempt individuals (a qualified 
student, teacher, trainee, or a foreign gov- 
ernment-related individual).5 

Even if an alien otherwise meets the 
substantial presence test, he will not be 
considered a resident, if: (1) he is present in 
the U.S. for fewer than 183 days during the 
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current year; (2) he has a tax home under 
Code §911(d)(3) (without regard to the 
second sentence) in a foreign country anda 
closer connection to the foreign country 
than to the U.S.; and (3) he has not applied 
for, or taken other steps to adjust his status 
to that of a permanent resident of the U.S.° 

The Internal Revenue Service may ac- 
cess Immigration Service computers in 
order to determine days present within the 
U.S. (entry and departure dates). Pursuant 
to forthcoming Regulations, an individual 
may be required to submit annual informa- 
tion statements in order to substantiate 
that he is entitled to the exceptions to the 
substantial presence test.’ 

The residence provisions do not override 
treaty obligations of the U.S.* Therefore, 
an individual may be treated as a nonresi- 
dent, for purposes of an income tax treaty, 
and a resident, for purposes of the internal 
tax laws of the U.S. 

Each client’s situation with respect to 
residency should be carefully analyzed. It 
may be beneficial for a client to establish 
U.S. residency in order, for example, to file 
joint income tax returns, take advantage of 
the zero bracket amount, personal exemp- 
tions, foreign losses, or other tax benefits. 
If U.S. residence is not desired , individuals 
with green cards should take administra- 
tive steps to cancel these cards. Aliens 
becoming residents of the U.S. may con- 
sider various preresidency tax planning 
opportunities to reduce future exposure to 
U.S. income taxation as well as estate and 
gift taxation. 


FIRPTA Withholding Requirements 
The Foreign Investment in Real Prop- 
erty Tax Act of 1980 generally subjects 
gains of nonresident alien individuals and 
foreign corporations to U.S. taxation on 
their disposition of a U.S. real property 
interest (“USRPI” as defined in Code 
§897(c)). Generally, commencing January 
1, 1985, on the disposition of a USRPI a 


: 


transferee (“transferee”) is required to 
withhold 10 percent of the gross amount 
realized (or in certain cases fair market 
value) by a foreign person (“transferor”).° 
Taxable distributions by foreign corpora- 
tions will be subject to withholding at the 
rate of 28 percent of the gain recognized.!° 
The amount of withholding will not exceed 
the transferor’s maximum tax liability 
under Code 1445(c) or reduced amounts, as 
prescribed by the Service. The transferor 
remains liable for any U.S. Tax in excess of 
the amount withheld by the U.S transferee. 

Certain exemptions from the withhold- 
ing requirements are provided in the fol- 
lowing situations:!! 

© If the transferor furnishes to the trans- 
feree a nonforeign affidavit under penalties 
of perjury stating that he is not a foreign 
person, and his taxpayer I.D. number. The 
transferee may not rely on the affidavits 
discussed in this paragraph or the fol- 
lowing exemption if he has actual knowl- 
edge that it is false or received notice from 
an agent that the affidavit is false. 

An agent having actual knowledge that 
an affidavit is false or in any case, the agent 
of a transferor foreign corporation, shall 


notify the transferee pursuant to Regula- 
tions. An agent is any person who repre- 
sents the transferor or transferee in any 
negotiation related to the transaction. If 
the agent fails to comply with the Regula- 
tions, he may be liable for an amount not in 
excess of the amount of compensation the 
agent derives from the transaction.'? The 
agent may nonetheless be liable under 
other applicable civil and criminal penalty 
provisions. !3 

© With respect to the disposition of an 
interest in a domestic corporation, when 
the domestic corporation furnishes an affi- 
davit to the transferee that it is not and was 
not during the applicable five-year period, 
a U.S. real property holding corporation as 
defined in Code §897 (“USRPHC’). 

© The disposition of stock in a corpora- 
tion that is regularly traded on an estab- 
lished securities market. 

© The transferor receives a qualifying 
statement from the Service to reduce or 
eliminate withholding. The Service will 
take action within 90 days after receipt of a 
request. This is desirable in connection 
with installment sales, particularly where 
the payment at closing is less than the 


amount required to be withheld. 

© The disposition of property which will 
be a residence of the transferee, if the 
amount realized does not exceed $300,000. 

The withholding requirements generally 
apply to the following transactions:'4 

(1) Dispositions of a USRPI by a foreign 
person. 

(2) Dispositions of a USRPI by a U.S. 
partnership, trust, or estate, in which a 
foreign person has an interest. 

(3) Distributions of a USRPI by a for- 
eign corporation to any of its shareholders. 

(4) Distributions of property by a do- 
mestic corporation which was a USRPHC 
at any time during five years immediately 
preceding a distribution, to a foreign share- 
holder in liquidation or in redemption of 
his shares. 

(5) Distributions of a USRPI by a do- 
mestic or foreign partnership, trust or 
estate to a foreign person having an interest 
in such partnership, trust or estate. 

(6) To the extent provided in Regula- 
tions, dispositions of interests in partner- 
ships, trusts or estates. 

A foreign corporation electing to be 
treated under Code §897(i) as a domestic 
corporation will be treated as a foreign 
corporation for purposes of withholding. '5 


The Act repeals former reporting require- 
ments which included reporting by “in- 
direct” owners of U.S. real property. Under 
Regulations to be issued, foreign persons 
directly holding investments of U.S. real 
property may be required to file an informa- 
tion report with the Service retroactively.'® 


Repeal of 30 percent Withholding 
Tax on Portfolio Interest 

Subject to certain exceptions, interest 
paid to a foreign person on U.S. obligations 
is subject to a 30 percent withholding tax.!” 
The Act provides that no tax is imposed on 
“portfolio interest” received by a nonresi- 
dent individual or foreign corporation. '® 
Portfolio interest includes: 

(1) An obligation not in registered form 
(bearer) if:!9 

(a) it is issued by a person other than a 
natural person; is a type offered to the 
public; and has a maturity of more than 
one year;2° 

(b) it is sold under arrangements to 
ensure that it will be sold (or resold in 
connection with the original issue) only toa 
person who is not a U.S. person; 

(c) interest on the obligation is payable 
only outside the U.S. and its possessions; 
and 

(d) the face of the obligation contains a 
statement that any U.S. person who holds 
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such obligation will be subject to limita- 
tions under the U.S. income tax laws. 

The Service may by Regulation exclude 
certain bearer obligations from these 
provisions. 

(2) An obligation which is in registered 
form and meets the requirements of 1(a) 
above and with respect to which the U.S. 
withholding agent has received a statement 
that the beneficial owner of the obligation 
is not a U.S. person.?! 

Portfolio interest does not include:?2 

© Interest received by a 10 percent share- 
holder. A 10 percent shareholder is a 
person who owns (including modified rules 
of attribution under Code §318) 10 percent 
or more of the voting power of stock of a 
corporation, if the corporation is the 
payor, or in the case of an obligation issued 
by a partnership, any person who owns 10 
percent or more of the capital or profits 
interest in such partnerhip. 

® Interest received by a foreign bank to 
the extent of loans made in the ordinary 
course of its banking business, except 
interest received on obligations of the U.S. 
government. 

@ Interest received by a controlled for- 
eign corporation, from a “related person” 
as defined in Code §864(d)(4). 

© Interest paid to a person in a foreign 
country which the Service determines to 
have an inadequate exchange of informa- 
tion with the U.S. to prevent evasion of 
U.S. income tax by U.S. persons.?3 

© Interest on obligations issued before 
July 19, 1984.24 


Foreign Sales Corporations 
The Act made significant changes re- 
garding tax incentives for exporters. Pre- 


viously, exporters took advantage of the 
domestic international sales corporation 
(“DISC”) provisions of the Code. If a 
corporation satisfied the statutory re- 
quirements of a DISC, it was exempt from 
U.S. federal income tax. The shareholders 
of a DISC were directly subject to tax on 
the DISC taxable income, however, the tax 
on a portion of the DISC income from 
export transactions was deferred until it 
was distributed or the corporation failed to 
qualify as a DISC. Accumulated DISC 
taxdeferred income of a DISC qualified 
as such on December 31, 1984, will be 
treated as previously taxed income and 
exempt from Federal income tax on distri- 
bution.?5 

Effective January 1, 1985, three new 
export opportunities are available: the 
Foreign sales corporation (“FSC”); the 
Small FSC; or the Interest-charge DISC. 

In order to qualify asanFSC, the fol- 
lowing requirements must be met:2¢ 

(1) The FSC must be created or orga- 
nized in a U.S. possession, other than 
Puerto Rico, or in a foreign country which 
meets certain exchange of information 
requirements.27 

(2) An FSC may not have more than 25 
shareholders at any time during the taxable 
year. 

(3) An FSC may not have preferred stock 
outstanding at any time during the taxable 
year. 

(4) The FSC must maintain an office ina 
U.S. possession, other than Puerto Rico, 
or qualified foreign country at which per- 
manent books of account are maintained, 
and records specified must be maintained 
within the U.S. 

(5) The FSC Board of Directors must 


include one person who is not a resident of 
the U.S. 

(6) The FSC must not be part of a 
controlled group of corporations of which 
a DISC is a member. 

Under the FSC rules, a percentage of the 
“foreign trade income” of the FSC is 
exempt from U.S. taxation. Generally, 
“foreign trade income” is gross income of 
the FSC which is attributable to “foreign 
trading gross receipts.”® Foreign trading 
gross receipts are certain receipts derived 
from specified services, and the sale, dis- 
position or lease of export property, and 
which otherwise meet the “foreign manage- 
ment” and “economic process” tests.?9 

Special transfer pricing rules apply with 
regard to the determination of an FSC’s 
income.” The determination of the per- 
centage of exempt income depends on the 
transfer pricing method used to determine 
the amount of foreign trade income earned 
by the FSC. Intercompany pricing is deter- 
mined either by an arm’s length price or if 
the statutory requirements are met, one of 
two administrative pricing methods. 

If the administrative pricing rules are 
used to determine the amount of the FSC 
foreign trade income, 16/23rds of this 
income is exempt from U.S. tax; and if the 
arm’s length pricing rules are used, 32 
percent of the foreign trade income is 
exempt.3! For corporate shareholders, 
these amounts are reduced to 15/23rds and 
30 percent, respectively.3? 

The nonexempt portion of an FSC’s in- 
come may be subject to tax at regular U.S. 
corporate rates. The distribution of foreign 
trade income to domestic corporate share- 
holders qualifies for a 100 percent dividend 
received deduction; however, if arm’s- 
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length pricing is used, the nonexempt por- 
tion of this income is subject to existing 
dividend-received deduction rules.*? 

A small FSC must meet certain foreign 
presence requirements, but not the “foreign 


management” or “foreign economic pro- - 


cess” tests. Regarding a small FSC, the 
amount of eligible foreign trading gross 
receipts is limited to $5,000,000 a year.>4 

An interest charge DISC is subject to 
rules similar to prior DISC provisions and 
is not subject to tax. Its income is taxed to 
its shareholders. However, 16/ 17ths of the 
DISC foreign trade income (up to 
$10,000,000) may be deferred.*5 The share- 
holders of a DISC are required to pay 
interest to the Service based on the amount 
of taxes deferred. 


Transfers of Property by U.S. 
Persons to Foreign Persons 

Under prior law, a foreign corporation 
which received property from a U.S. per- 
son was not considered a corporation for 
purposes of Code §§ 332, 351, 355, 356. and 
361 unless the U.S. transferor obtained a 
ruling from the Service under Code §367(a) 
that tax avoidance was not a principal 


purpose of the transfer. These Code sections 
provide for nonrecognition of gains by the 
U.S. transferor only if the transferee is a 
corporation. 


The Act codifies certain of the Service 
guidelines applicable to Code §367(a) 
rulings and eliminates the ruling require- 
ment. Generally, gain must be recognized 
on a transfer of appreciated property to a 
foreign corporation, subject to certain stat- 
utory exceptions and exceptions in forth- 
coming Regulations.** 

The principal exception is for transfers 
of property used abroad in an active busi- 
ness.3” This exception does not apply to 
transfers of inventory; property with 
respect to which the transferor is a lessor at 
the time of transfer (unless the transferee is 
the lessee); installment obligations and 
receivables; foreign currency; transfers of 
intangibles; and to the extent of prior 
deductions as provided in Regulations, 
depreciated property.38 


Special rules apply to transfers of intan- 
gibles and foreign branch assets.3 To the 
extent provided in Regulations, gain may 
be recognized on a distribution described 


“| have no further questions of this witness . . .” 


in Code §336 by a domestic corporation to 
a non-U.S. person.” Bj 


126 U.S.C. §7701(b). 
2IRC §871(a) and (b). 
3IRC §7701(b)(1)(A); IRC §7701(b)(5). 
4IRC §7701(b)(3) subject to certain transi- 
tional rules. 
SIRC §7701(b)(3); IRC §7701(b)(4); 
§7701(b)(6). 
§7701(b)(3)(C). 
TIRC §7701(b)(7). 
8H.R. Rep. No. 861, 98th Cong., 2nd Sess. 
967 (1984). 
9IRC §1445(a). 
WIRC §1445(e)(2). 
"IRC §1445(b). 
§1445(d). 
'3H.R. Rep. No. 861, 98th Cong., 2nd Sess. 
942 (1984). 
4 IRC §1445(a); IRC §1445(e). 
'SH.R. Rep No. 861, 98th Cong., 2nd Sess. 
129 (1984). 
'6IRC §6039C. 
IRC §871(a)(1)(A); IRC §881(a)(1). 
§871(h)(1); IRC §881(c)(1). 
I9TRC §871(h)(2)(A); IRC §881(c)(2)(A). 
20 Treas. Reg. §35a.9999-5(a). 
21IRC §871(h)(2)(B); ERC §881(c)(2)(B). 
227RC §871(h)(3); IRC §881(c)(3). 
§871(h)(5); IRC §881(c)(5). 
24Tax Reform Act of 1984, §127(a)(1). 
25Tax Reform Act of 1984, §805(b)(2); T.D. 
7983 filed with the Federal Register on October 
5, 1984. 
26IRC §922(a). 
27For a list of approved treaty countries see 
TREASURY DEPARTMENT NEws RELEASE, Nov- 
ember 6, 1984. 
IRC §923(b). 
2IRC §924. 
§925. 
31IRC §923(a)(2) and (3). 
32ERC §291(a)(4). 
3IRC §245(c). 
§924(b)(2). 
3SIRC §995. 
361 RC §367(a). 
37IRC §367(a)(3). 
38H.R. Rep. No. 861, 98th Cong., 2nd Sess. 
955 (1984). 
39IRC §367(d). 
§367(e). 
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Family Law 


Divorce Taxation as Implemented by 


The Tax Reform Act of 1984 


This article will focus on the new alimony rules. In next month’s column the authors will focus on the tax 
treatment of transfers of property, dependency exemption, the deduction of medical expenses for a child, the 
innocent spouse rule and will briefly explain the requirements for a qualified domestic relations order under 


the Retirement Equity Act. 


by Leslie J. Barnett and Melvyn B. Frumkes 


Part | 


On July 18, 1984, Congress enacted into 
law The Tax Reform Act of 1984 (hereafter 
referred to as the “Act”) which included 
numerous changes to the Internal Revenue 
Code and specifically adopted significant 
conceptual changes in the tax treatment of 
transfers of property between spouses or 
former spouses incident to a divorce, the 
tax treatment of payment of alimony and 
child support, deductions for medical 
expenses for a child, and the dependency 
exemption. In addition there were 
significant changes which will begin in 1985 
under the Retirement Equity Act that will 
affect the division of retirement benefits in 
a divorce. 

Prior to the adoption of the Act, the 
divergence in state laws created differences 
in federal tax consequences in a divorce 
context, particularly when questions of 
family or marital support obligations were 
involved. The variations in tax 
consequences among the states gave rise to 
administrative difficulties for the Internal 
Revenue Service and unexpected results 
for taxpayers, years after their marital 
discord had been resolved. In an effort to 
eliminate the substantive test of prior law 
regarding the definition of support and the 
mechanical definitions of periodicity, §71 
was broadly revised by the Act to reshape 
the class of payments which would be 
deductible as alimony under the provisions 
of §215 and includable to the payee spouse. 
The same basic goal of prior law remains, 
i.e., to allow the expenses of maintaining 
two households to be ameliorated by the 
availability of an income tax deduction 
from gross income to the payor spouse and 
the includability of that income for tax 
purposes to the payee spouse. 

As in the past, all payments must be 
under a divorce or separation instrument 
which means: “(A) A [judgment] of divorce 
or separate maintenance or a written 


instrument incident to such a [judgment]; 
(B) a written separation agreement; or (C) 
[an order], not described in subparagraph 
(A) requiring a spouse to make payments 
for support or maintenance of the other 
spouse.” A temporary or pendente lite 


order is included under this latter 
definition. “Divorce or separation 
instruments,” defined under §71(b){2), 
retains the same meaning as applied under 
the pre-Act provisions of §71, thus prior 
case law in this area remains apposite. 

New §71(b) sets forth, for the first time, 
the definition of alimony or separate 
maintenance payments and_ generally 
requires seven conditions be met for 
payments to be includable as income and 
deductible under §215. 

First. To be considered a payment of 
alimony or separate maintenance, the 
payment must be in cash (including checks 
and money orders payable on demand) 
received by or on behalf of a payee spouse. 
Transfers of services or property (including 
a debt instrument, such as a promissory 
note, of a third party or an annuity 
contract, for example) do not, in the 
opinion of the treasury, qualify as 
cash.! Payments made to a third party on 


behalf of a spouse, ¢.g., to the spouse's 
landlord, physician, educational institu- 
tion or the like, will qualify as alimony, 
even if not paid directly to the former 
spouse. 

Second. The applicable instrument 
must not designate that payments pursuant 
to it are not deductible. Thus, if a divorce 
or separation instrument contains such a 
direction or agreement, payments there- 
under will not be deemed alimony. There- 
fore, the determination of what tax treat- 
ment shall occur is strictly within the dis- 
cretion of the parties to the dissolution 
proceedings and thus gives flexibility in the 
resolution of disputes. The Temporary 
Regulations provide that in order to treat 
the payments as nontaxable and nonde- 
ductible, the instrument must be attached 
to the taxpayer's federal income tax return. 

Third. To be considered alimony, the 
payee spouse and the payor spouse who are 
legally separated must not be members of 
the same household at the time the 
payment is made, if the payment is made 
pursuant to a final judgment of dissoiution 
or of separate maintenance. This provision 
resolves much confusion and disparity of 
decisions in different circuits and the tax 
court as to the definition of “separated.” 
Some courts believed the parties would be 
“separated” even if they were living under 
the same roof;? other courts disagreed.* 
The current law makes it clear that not only 
must the parties be separated, but they 
must be maintaining separate households. 
However, even though the parties, after a 
judgment is entered, must be members of 
different households, payments made prior 
to the entry of the judgment are allowed to 
be includable and deductible as alimony 
notwithstanding that the parties may reside 
in the same household. 

Fourth. In an attempt to further 
distinguish payments of alimony from 
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payments or transfers of property, as a 
condition to being deductible, payments 
must not be payable for any period after 
the death of the payee spouse. Further- 
more, and of paramount importance, 
this requirement must be stated in 
the divorce or separation instrument 
which includes both the temporary 
order and the final judgment. Failure to 
include this provision in the orders, judg- 
ments or agreements will prevent any 
payments from being deemed alimony for 
purposes of §71 and §215. In addition, no 
provisions for substitute payments, such as 
an additional amount to be paid as child 
support after the death of the payee spouse, 
must be allowed and to the extent such is 
provided for a corresponding amount of 
the prior payments to the payee spouse 
during life will be disqualified from 
treatment as alimony. However, life 
insurance on the life of the payee spouse is 
not treated as a liability which would affect 
the deductibility of payments if made. The 
fact that state law may provide that 
alimony will terminate upon death of the 
payee spouse will not be adequate to cause 
such payments to be deductible under an 
agreement or decree which does not 
specifically so state. 

Fifth. The payments must not be treated 
as child support: that is, fixed as payable 
for the support of a child of the payor 
spouse. A payment is so fixed if the divorce 
or separation instrument specifically desig- 
nates some sum or portion (which sum or 
portion may fluctuate) as payable for the 
support of a child of the payor spouse. A 
payment will be treated as fixed as payable 
for the support of a child of the payor 
spouse if the payment is reduced (a) on the 
happening of a contingency related to a 
child of the payor, or (b) at a time which 
can clearly be associated with such a con- 
tingency. A contingency relates toa child if 
it depends on any event relating to that 
child, including the child's attaining a 
specific age or income level, dying, 
marrying, leaving school, leaving the 
spouse's household, or gaining 
employment. 

A payment will be presumed to be 
reduced at a time clearly associated with 
the happening of a contingency relating to 
a child: (1) where payments are to be 
reduced not more than six months before 
or after the date a child is to attain the age 
of 18, 21 or local age of majority, and (2) 
when payments are to be reduced on two or 
more occasions which occur not more than 
one year before or after a different child of 
the payor spouse attains a certain age 
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between the ages of 18 and 24, inclusive, 
and is the same for each child. Thus, the 
principle announced under the Lesver rule* 
is seriously impaired, if not eliminated. 

Sixth. §71({)(1) specifically states: 
{TJhat alimony or separate maintenance 
payments (in excess of $10,000 during any 
calendar year) paid by the payor spouse to the 
payee spouse shall not be treated as alimony or 
separate maintenance payments unless such 
payments are to be made by the payor spouse to 
the payce spouse in cach of the 6 post-separation 
years (not taking into account any termination 
contingent on the death of either spouse or the 
remarriage of the payee spouse). 

Therefore. under the Act, alimony 
payments to which §71 applies in excess of 
$10,000 per year must be payable in at least 
six calendar years.‘ 

Seventh. In an attempt to further dis- 
tinguish payments for alimony or separate 
maintenance from payments for property, 
Congress adopted a new concept termed 
“excess front loading recapture” or 
“recapture.” These recapture provisions 
contained in §71(f) require certain condi- 
tions be met and if they are not met, the 
alimony deduction taken in a prior year 
may be reincluded in the income of the 
payor spouse. To avoid recapture, the 
obligation to make alimony or separate 
maintenance payments must extend 
through the first six postseparation 
calendar years. A postseparation year is 
defined in §71({)(4)(A) to be any calendar 
year in the six calendar year period 
beginning with the first calendar year in 
which alimony is paid.° 

The six-year rule will not be violated if 
an agreement provides that payments will 
cease upon the death or remarriage of the 
payee or if payments are not made in a 
postseparation year as a result of the 


payor’s death. Remember, that if payments 
never exceed $10,000 in any calendar year, 
the six-year rule will not apply. However, 
the six-year rule has a significant impact on 
awards of rehabilitative alimony where 
they do not extend six years and thus to the 
extent they are in excess of $10,000 per 
year, such amounts will not be deductible. 

If during the last five postseparation 
years the obligatory alimony payments in 
fact decline by more than $10,000, notwith- 
standing the reason, even that which may 
be caused by inability to pay due to a 
disaster or otherwise, the payor spouse is 
required to recapture and include in 
income the excess amount of alimony paid 
and deducted in the earlier years prior to 
the decline. Such excess amount will 
consist of the excess of the prior year’s 
alimony payments over the current year’s 
alimony payment, plus $10,000. This 
computation is to be made in each of the 
last five postseparation years (designated 
as recomputation years) and is to be made 
first with respect to the immediately pre- 
ceding years and then with respect to all 
other preceding years during’ the six 
postseparation year period. If alimony 
paid in one of the earlier preceding years 
has already been recaptured ina prior year, 
the previously recaptured amount will be 
subtracted from the preceding year's 
alimony for purposes of the computation. 
For example, see diagram below. 

Thus, in the foregoing example, the 
payor spouse will have no_ recapture 
income in year two; he will have $2,000 of 
recapture income in year three; and $9,000 
of recapture income in year four. The payee 
spouse will have a corresponding 
deduction from gross income in each of the 
years in which the payor spouse has an 


Assumed Scheduled Payments: Year | Year 2 Year 3 Year 4 
$55,000 $48,000 $43,000 $36,000 
a) unrecaptured payments of prior 
years exceeding year 2 payment 
plus $10,000 $ 0 
b) unrecaptured payments of prior 
years $55,000 
Year 3 
a) unrecaptured payments of prior 
years exceeding year 3 payment 
plus $10,000 ($53,000) $ 2,000 $ 0 
b) unrecaptured payments of prior 
years $53,000 $48,000 
Year 4 
a) unrecaptured payments of prior 
years exceeding year 4 payment 
plus $10,000 ($46,000) $ 7,000 $ 2,000 $ 0 
b) unrecaptured payments of prior 
years $46,000 $46,000 $43,000 
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inclusion in income. The prior years’ 
returns will not be impacted by the recap- 
ture, but all adjustments will be made in the 
recomputation year. In the above example, 
in year four the payor spouse will have a 
deduction of $36,000 for the alimony paid 
and will have includable recapture income 
of $9,000 for a net deduction of $27,000. 
The payee spouse obtains the deduction 
from gross income for her current taxable 
year, not the year in which the excess 
amounts were received. If, in the example, 
in years five and six alimony amounts were 
equal to or in excess of the amount paid in 
any prior year, no recapture would occur. 
The rule is designed to prevent higher 
deductible payments in the carly years 
which would be deemed akin to property 
transfers. In fact, if a payment declines 
even more than $10,000 in excess of earlier 
years’ payments, after the expiration of the 
six post separation calendar years, no 
recapture will occur. 

Other than the exceptions for death and 
remarriage discussed above, only one other 
exception to recapture may arise. This 
exception, found in §71(f)(5C), excludes 
recapture where payments to be made are 
measured by a fixed portion of the income 
from a business or property, or from 
compensation for employment or self- 
employment. The six-year rule is modified 
for this exception to require that the pay- 
ments, though potentially fluctuating in 
amount, must be equal toa “fixed portion™ 
of the payor’s income and must in fact 
extend over a full six-year period, i.e., 72 


months. The six-year rule is different for 
this exception in that the fixed portion 
must be paid for a full 72 months, not 
merely in six calendar years. The potential 
for abuse to disguise transfers of property 
in this manner as alimony was deemed de 
minimus by Congress and therefore even if 
payments should be missed entirely during 
the six-year period, since failure to do so is 


‘not arguably within the control of the 


payor spouse, the recapture rules do not 
apply. 

Section 215 of the Code is amended by 
Act §422(b) to conform with the new 
requirements of amended §71 and 
authorizes a requirement that individuals 
receiving alimony furnish a taxpayer 
identification number (a social security 
number) to the payor spouse and the payor 
spouse is required to include such number 
on his or her income tax return for each 
taxable year in which alimony is paid.’ 

Sections 71 and 215 are generally effective 
for divorce or separation instruments exe- 
cuted after December 31, 1984. However, 
pre-1985 instruments become subject to the 
new rules of §71 and §215 as amended to the 
extent the instruments are modified after 
1984 and the modification expressly 
provides that it is to be governed by the 
law, as amended. 


Conclusion 

Tax strategies post-1984 in representing 
parties in a dissolution proceeding are sig- 
nificantly changed from prior law. All 
lawyers, but more particularly those 


cording to 


- When researching an article 
published in The Florida Bar 
Journal, consult the index 
printed at the back of every 
December issue. Listings ac- 

subject 


author/title are furnished 
for quick reference. 


and 
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handling matrimonial cases, are well 
advised to be fully conversant with the new 
provisions of the tax law as they are applied 
in this context. Many aspects of 
negotiation have been changed and the 
practitioner well versed in these new and 
important provisions will be better able to 
serve the interests of their clients, as well as 
avoid malpractice claims. BJ 


'Temp. Reg. §1.71-1 T (b) A-5. 

*Sydnes v. Commissioner, 577 F.2d 60 (8th 
Cir. 1978) Rev'g 68 T.C. 170 (1979). 

‘See Washington v. Commissioner, 77 T.C. 
601 (1981) and Lyddan v. U.S., 82-2 USTC 
49701 (D.Comm.., 1982). 

4+Commissioner v. Lester, 366 U.S. 299 (1961). 

‘Note, six calendar years can be encompassed 
during a time span as short as four years and two 
days: e.g., if payments are made on December 
31, 1985, and are made in 1986, 1987, 1988, 1989 
and on January |, 1990, the six-year rule will be 
met but only four years and two days have 
elapsed. But beware of the effect of the excess 
front loading rules. 

“Note, that if payments of alimony are made 
pursuant to a judgment but while living in the 
same houschold, they are not “alimony” for 
purposes of the statute and in turn the years in 
which they are paid will not be deemed post- 
separation calendar years. 

“See Code §6676 which adds a penalty 
provision for failure to supply an identification 
number under Code §215. 
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here is no unkno 


There is only the not-yet tried. 


When Prince Henry arrived at Europe’s Land’s End 
in Portugal at the beginning of the Fifteenth Century, 
he looked out over the great grey unknown of the 
Atlantic and saw only opportunity. Where no one 
had dared to go, he began to explore. 

Gathering around him the known world’s expert 
seamen, cartographers and instrument makers, 
Prince Henry established the first modern school 
of exploration. He sent his men out with only one 
stipulation: be accurate, skillful, and above all, 


resourceful. They returned with a fortune in gold and 
knowledge that established the Portuguese empire. 

Like Prince Henry, IVT believes in a venturesome 
course. Today, ours is a new and often unknown 
world of real estate and title insurance—crowded - 
with unheard-of ideas in commercial and residential 
packaging, in unexplored methods of financing. 

To IVT and its skilled professionals, these 
unknowns represent opportunity—opportunity to 
broaden and deepen our services to our clients. 


Industrial Valley Title Insurance Company 
National Headquarters - 1700 Market Street - Philadelphia, PA 19103 + (215) 496-4200 
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Real Property, Law 


Beyond the Condominium: The Uniform 
Common-Interest Ownership Act 


This article is published in two parts, the second of which will appear in the March issue. ° 


Part One 
by Norman Geis 


Introduction: The Flaw in the Con- 
dominium 

The explosive growth in land and con- 

struction costs that took place during the 
1970’s furnished powerful inspiration for 
real estate developers to squeeze more 
housing onto less land. One result was a 
dramatic increase in the number of projects 
served by community facilities owned or 
managed by condominium, cooperative 
and homeowner associations. In recent 
years, these shared-use projects have be- 
come known as “common-interest housing 
communities. ”! 

For the past two decades, the predom- 
inant form of a common-interest housing 
community has been the condominium. 
Widespread acceptance of the condo- 
minium form of ownership resulted from 
many causes, the most important of which 
was the simple fact that the condominium 
form is supported by enabling legislation in 
every state, while all other forms are crea- 
tions of the common law. : 

The remarkable success of the condo- 
minium has obscured criticism of a mate- 
rial flaw in its time-honored legal structure. 
This flaw, which goes to the very essence of 
the condominium scheme of ownership, is 
the requirement that every unit owner must 
hold legal title to a fractional interest in the 
project common elements as a tenant-in- 
common with every other unit owner. The 
resulting fragmentation of common ele- 
ment titles is the root cause of many 
drafting complexities and of innumerable 
problems in condominium administration.” 

Surprisingly, this cumbersome arrange- 
ment seems to have resulted mainly from 
the blind assumption, contained in the 
early condominium enabling legislation, 
that the condominium must be operated by 
the unit owners acting together as an 
unincorporated association.? Since such 
associations were not separate entities pos- 
sessing legal capacity to hold title to real 
estate, there simply was no other place in 


which to lodge the common element titles 
except in the unit owners themselves. 

The splintered ownership of community 
facilities in a condominium contrasts 
sharply with the straightforward scheme of 
ownership for such facilities in homeowner 
association arrangements, where common 
area titles are held in the name of the 
association rather than being fragmented 
among its members. That single difference, 
more than any other, may explain why 
homeowner associations have for years 
been able to operate under the common 
law without the benefit of enabling legisla- 
tion, while the condominium form only 
came into wide use after the first generation 
of enabling legislation of the 1960's. 

In 1980, the National Conference of 
Commissioners on Uniform State Laws 
took the first step toward statutory enact- 
ment of an alternative to the condominium 
by adopting the Uniform Planned Com- 
munity Act (UPCA).4 UPCA not only 
codified the law of homeowner associa- 
tions, but also provided a statutory vehicle 
for a common-interest housing regime 
(defined in UPCA as a “planned com- 
munity”) in which title to all common areas 
(including hallways and other interior 
spaces in a high-rise building) could be held 
in the name of the governing association 
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instead of being fragmented among its 
members. The following year, the con- 
ference adopted the Model Real Estate 
Cooperative Act (MRECA), which codi- 
fied the law of cooperatives and provided a 
statutory mechanism for characterizing 
cooperative apartment units as mortgage- 
able interests in real estate. Both UPCA 
and MRECA were closely patterned after 
the Uniform Condominium Act (UCA) 
and were drafted in anticipation of their 
ultimate consolidation into the Uniform 
Common-Interest Ownership Act 
(UCIOA). That final step was taken by the 
Conference at its 1982 annual meeting.’ 

This article will assume a general famil- 
iarity with the three acts which have been 
consolidated into UCIOA and with some 
of the basic concepts inherent in all common- 
interest communities. The thesis of this 
article is that a broader understanding of 
these unifying concepts will encourage the 
development of superior alternate forms of 
common-interest housing communities 
that will be validated by UCIOA and ulti- 
mately displace the condominium as the 
reigning species. 


The Common-interest Community as a 
Legal Concept 

UCIOA is based on the broad premise 
that ail common-interest housing arrange- 
ments have the same essential charac- 
teristics, and on the corollary notion that 
the various forms are differentiated from 
each other only by the scheme of ownership 
of the common elements and the units. The 
validity of these assumptions can be tested 
by considering a hypothetical townhouse 
project constructed on the nine lots shown 
on the diagram on the next page. 

Assume that lots one through eight in 
this project are improved with eight zero- 
lot-line buildings, and that sidewalks, 
driveways and a surrounding green-belt 
serving the buildings are located on an 
outlot designated on the diagram as lot 
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nine. Further assume that an association is 
formed by the developer to enable residents 
to administer lot nine, and that this asso- 
ciation has the power to levy assessments to 
defray the expense of such administration. 
These assumptions are sufficient to bring 
this project within the scope of UCIOA’s 
elegant definition of a common-interest 
community: 

“Common-interest Community” means real es- 
tate with respect to which any person, by virtue 
of his ownership of a unit, is obligated to pay for 
real estate taxes, insurance premiums, main- 


tenance or improvements of other real estate 
described in a declaration. 


However, it should be noted that the 
assumed facts do not include any particular 
scheme of allocation between the associa- 
tion and its members of the ownership 
’ interest in the common elements (lot nine) 
and units (lots one to eight). For the sake of 
simplicity, let us disregard the de minimis 
exemption available under UCIOA for this 
project® and consider the various alterna- 
tive forms of organization available under 
the common law and under UCIOA. 


© The Reciprocal Agreement Development 

Even before the emergence of the statu- 
tory condominium in the 1960’s, there were 
several ways in which this townhouse pro- 
ject might have been organized under the 
common law.’ In those early days, the first 
and most elementary choice would have 
been simply to convey to each resident, 
along with his separate lot, the portion of 
lot nine contiguous to his lot (i.e., the 
portion indicated by the dotted lines on the 
diagram). All the co-owners of lot nine 
would then be required to execute a “recip- 
rocal agreement” subjecting the eight sub- 


parcels to cross-easements and a unified 
scheme of administration, or more typi- 
cally, the developer would execute the 
reciprocal agreement and convey the sub- 
parcels subject to the agreement. 

This common-law form of organization 
is still the model used today by shopping 
center developers. Thus, lots one to eight 
might be conveyed to key merchants in a 
center, along with the subparcels of lot nine 
which would be used as a common parking 
lot for the entire center. However, prior to 
such conveyance the developer would sub- 
ject lot nine in its entirety to a common law 
“reciprocal easement and operating agree- 
ment” (or “REO agreement”) establishing 
a scheme of administration of lot nine for 
the common benefit of all the owners of 
lots one to eight. 

In a housing development, the equiva- 
lent document is often characterized as a 
declaration of covenants, conditions and 
restrictions (or “CC&R declaration”) 
which the developer records prior to the 
first conveyance to the individual owners. 
The CC&R declaration might provide for 
architectural controls over future improve- 
ments of lot nine, party wall rights, use and 
occupancy restrictions, maintenance of lot 
nine and of building exteriors, and of 
course, for cross-easements of access over 
the subparcels of lot nine. 

The scheme of management of lot nine in 
such a common-law reciprocal agreement 
might be simple or complex. If the develop- 
ment is governed by a well drafted CC&R 
declaration, an incorporated association 
will be formed to administer lot nine with 
powers indistinguishable from the powers 
of a condominium association. On the 
other hand, there might be no CC&R 
declaration at all, and the eight owners 
might simply organize themselves into a 
voluntary group whose officers would ad- 
minister lot nine by consensus. In addition, 
the CC&R declaration might create an 
“architectural control committee” which 
would exercise control over building exte- 
riors and give design approvals for re- 
modeling. In fact, there might be no associa- 
tion whatsoever, and the only reciprocal 
rights of the unit owners might consist of 
cross-easements of access and, perhaps, 
reciprocal party wall agreements. 

This wide range of possibilities under the 
common law suggests that the real weak- 
ness of the reciprocal agreement lay not so 
much in its legal structure, as in the total 
absence of standards for its creation and 
administration. This problem is eliminated 
by UCIOA, if a development is admin- 
istered by an association with assessment 
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power, because in such case the develop- 
ment falls within the UCIOA definition of 
a “planned community.” 


© From Reciprocal Agreement Develop- 
ment to Statutory Condominium 

In the reciprocal agreement form of 
development just discussed, lot nine was 
divided into eight subparcels which were 
conveyed to the eight unit owners. If the 
same project had instead been organized as 
a condominium, lot nine, in its entirety, 
would be a common element owned by 
every unit owner as a tenant-in-common 
with every other unit owner. In addition, 
the condominium statute itself would pre- 
scribe minimum standards of common 
area administration by a condominium 
association and would provide a mecha- 
nism for platting the boundaries between 
the units and the common elements, so that 
common entrances, hallways, building 
facades and other structures on lots one to 
eight could, if desired, be characterized as 
common elements rather than as units. 

In some jurisdictions, many of the provi- 


‘sions of the state condominium act may be 


superfluous to enable the creation of a 
condominium. If a state is fortunate 
enough to have a reasonably liberal body 
of general real property law that will en- 
force all of the provisions of a well-drafted 
CC&R declaration, there is really no imped- 
iment to the existence of a common law 
condominium. Simply stated, the condo- 
minium, unlike the corporation, does not 
require a statute to give it life. The main 
function of condominium legislation in 
such a state is to provide guidelines and 
minimum standards of common area 
administration for a development that can 
exist independently of the statute. 

Of course, in most states, the condo- 
minium acts also perform varying enabling 
functions. Legislation is often required to 
validate restraints on partition of the com- 
mon elements that would otherwise be 
unenforceable under local law. In some 
states, legislation may be required to over- 
ride some of the ancient common law 
restrictions on the scope of covenants that 
can “run with the land” and to provide a 
mechanism for the enforcement of the 
statutory lien securing payment of com- 
mon expense assessments. In other states, 
legislation even may be necessary to vali- 
date the concept of airspace ownership 
which is not recognized by local law, or to 
override outmoded subdivision controls 
which do not recognize the three-dimen- 
sional character of real estate boundaries. 

It should be obvious from this catalog of 


< 


the enabling functions of condominium 
statutes that one purpose served by such 
legislation is to eliminate local or ancient 
anachronisms that cannot be overcome 
even by superior draftsmanship of the 
project documents. But this should not 
obscure the more fundamental role of 
every condominium act as the codifier of 
minimum standards of common area 
administration. 


© From Statutory Condominium to 
“Planned Community” 

The condominium brought a major 
improvement to the reciprocal agreement 
form because it required that the fragments 
of lot nine be assembled into a single 
parcel. Unfortunately, this assemblage had 
to be accompanied by a redistribution of 
the legal interests in lot nine among the 
former owners. The condominium thus 
substituted common ownership of the 
whole for separate ownership of the parts. 
This was movement in the right direction, 
but it did not go far enough because the 
condominium association, just as the reci- 
procal agreement association, was still only 
a manager of the common elements, and all 
residual property rights belonged to the 
members of the association. 

The paradox is that, coexisting with the 
statutory condominium, and even pre- 
ceding it, there had always been the classic 
homeowner association development in 
which common element titles were fully 
vested in the association itself. Although 
this development, just as the reciprocal 
agreement development, was a creature of 
the common law, it was superior to the 
reciprocal agreement development (and 
even in some respects to the condo- 
minium) because the association's power to 
administer the common elements was 
founded upon ownership rather than 
in delegated powers over proper- 
ty owned by others. Thus, without 
any enabling legislation, a homeowner asso- 
ciation operating under a well-drafted 
CC&R declaration could even sell, mort- 
gage or restructure the common elements 
comprising lot nine without obtaining un- 
animous consents from the owners of lots 
one to eight. Until the UCA, these powers 
were denied by every state to condominium 
associations. Even under the UCA, these 
powers will be largely unexercised because 
of the necessity of preserving the liens of 
unit owner mortgagees against the common 
elements.!! 

The common-law homeowner associa- 
tion thus shares some features of the con- 
dominium and some features of the cooper- 


ative. It resembles the condominium 
simply because each resident is the outright 
owner of his own housing unit; however, it 
also resembles the cooperative, because the 


governing association is the outright owner: 


of the common areas which serve the units. 
There is much to commend this hybrid 
ownership arrangement which combines 
the best features of each of the constituent 
forms, giving to the association the en- 


hanced powers of governance over the 
common areas that is the special virtue of 
the cooperative, without sacrificing the 
benefits of individual ownership of the 
units that is the unique advantage of the 
condominium. 

By codifying the planned community 
form, of which the homeowner association 
is one example, UPCA and UCIOA have 
brought to this common-law arrangement 
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the benefits of advanced uniform condo- 
minium legislation already embodied in the 
UCA, without saddling it with the tenancy- 
in-common arrangement that flaws the 
condominium form. 


© The “California Cooperative” 

An exotic variant of the planned com- 
munity is the so called “California coopera- 
tive.” In this form, lots one to nine, in their 
entirety, would be owned by all of the 
residents as tenants in common, and each 
resident would have an “occupancy agree- 
ment” entitling him to an exclusive “right 
to use” his own unit. The California cooper- 
ative is administered by an association, 
but, as is the case with the condominium 
association (and unlike other cooperative 
associations), this association owns no 
property. 

The attraction of the California coopera- 


tive to developers is that platting and 
subdivision regulation are eliminated or 
minimized, because unit legal descriptions 
are not required for conveyancing pur- 
poses. This arrangement may not be feas- 
ible in those states outside California where 
restraints on partition right are unenforce- 
able, because each unit owner could unilate- 
rally terminate the cooperation by filing for 
partition. 


© The UCIOA “Real Estate Cooperative” 

If the townhouse project in our example 
had been organized as a cooperative, a 
cooperative association would be orga- 
nized to hold outright ownership of the 
entire parcel. Each resident would then 
receive a membership interest in the cooper- 
ative association, and lots one to eight 
would be subject to proprietary leases from 
the association to its members. 


This form of organization gives the co- 
operative a special characteristic which not 
only distinguishes it from both the condo- 
minium and the planned community, but 
also creates a unique set of legal problems. 
As title to the cooperative real estate is 
vested entirely in.the cooperative associa- 
tion, many states regard the membership 
interest in the association, and the proprie- 
tary lease that goes with it, as an interest in 
personal property rather than as an interest 
in real estate. 

In a bold conceptual leap, UCIOA per- 
mits the declarant under the cooperative 
declaration to determine whether a cooper- 
ative interest will be personal property, or 
real property, for all purposes. In ‘the 
absence of a contrary provision in the 
declaration, cooperative interests continue 
to be personal property. Therefore, the 
perfection and enforcement of security 
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interests must conform with the require- 
ments of Art. 9 of the Uniform Commercial 
Code, and the real estate recording acts to 
not affect the relative priority of competing 
liens. However, a UCIOA cooperative decla- 
ration may expressly negate this result by 
specifying that a cooperative interest is an 
interest in real estate for all purposes.!2 In 
such case, a mortgagee of such interest 
would be entitled to the priority and other 
protections afforded by the recording acts, 
and a mortgagee could obtain a mort- 
gagee’s policy of title insurance and enforce 
his mortgage in accordance with the law 
applicable to mortgages of real estate. 
The right of a declarant under a UCIOA 
cooperative declaration to characterize co- 
operative units as interests in real estate is 
a valuable one. In many jurisdictions insti- 


Alternative Schemes Of Ownership 
In Common-Interest Communities 


Common 
Form of Units Elements 
Organization (Lots 1-8) (Lot 9) 
Unit Unit 
Owner|Assn. | Owner|Assn. 
Title |Title | Title [Title 
Plan#1: 
Reciprocal 
Plan#2: 
Condo- 
minium xX xX! 
Plan#3: 
Planned 
Community | X xX 
Plan#4: 
Personal 
Property 
Cooperative | -- X 
Plan#5: 
California 
Cooperative | X? x! 
Plan#6: 
Real 
Estate 
Cooperative | X3 x 


Notes: 


'Title to common elements is held by all 
unit owners as tenants in common. 

2Title to all units is held by all unit owners 
as tenants in common, and each unit owner 
has an occupancy agreement entitling him 
to exclusive use of his own unit. 

3The “cooperative declaration” may pro- 
vide that the proprietary leasehold estate in 
the unit and the appurtenant. membership 
interest in the cooperative association are 
“real estate for all purposes.” 


tutional lenders have been reluctant to lend 
on the security of cooperative apartments, 
even though they are authorized to do so by 
regulatory authorities. The protection 
afforded such lenders by the real estate 
recording laws and by real estate title 
insurance may well tip the balance in favor 
of lending on the security of cooperative 
interests in states where the cooperative 
form is not now widely accepted. 


Recapitulation 

The following chart recapitulates in tab- 
ular form the various modes of organiza- 
tion discussed in the preceding sections. 


'See Hyatt, CONDOMINIUM AND HOME- 
OWNER ASSOCIATION PRACTICE: COMMUNITY 
ASSOCIATION LAW, at 22-27 (1981). 

* For a more detailed analysis of the problems 
of common element fragmentation, See Geis, 
Simplifying the Condominium Scheme of Own- 
ership, 7 REAL. Estate. L.J. 91, 93-98 (1978). 

3 See the discussion in Part 11 of this article in 
next month's issue in the text accompanying 
notes 18 to 21, infra. 

4A report on UPCA prepared by a special 
subcommittee of the ABA Section of Real Pro- 
perty Probate & Trust Law and expressing many 
of the views set forth in this article can be found 
in Codifving the Law of Homeowner Associa- 
tions: The Uniform Planned Community Act, 15 
REAi. Prop. Pros. & Tr. J. 854 (1980). 

SUCIOA has now been enacted in Connecti- 
cut; UPCA has been enacted in Oregon; UCA 
has been enacted in nine states; parts of UCA 
have been enacted in two additional states; and a 
precursor of MRECA has been enacted in Vir- 
ginia. 

*UCIOA §1-203. 

7 See URBAN LAND INSTITUTE, HOMES Assoct- 
ATION HANDBOOK (1964), and Krasnowiecki, 
Townhouses with Homes Association: A New 
Perspective, 123 U.Pa. L. Rev. 711 (1975). 

SUCIOA §1-103(23). 

*For a complete discussion of the old 
common-law rules that still trouble the common- 
law regimes, see URBAN LAND INSTITUTE, supra, 
n. 7 at 315-20. The leading case supporting com- 
munity association regimes continues to be 
Neponsit Property Owners Association v. Emi- 
grant Industrial Savings Bank, 278 N.Y. 248, 15 
N.E. 2nd 793 (1936). The dangers are illustrated 
by cases such as Raintree Corp. v. Rower, 38 
N.C. App. 664, 248 S.E.2d 904 (1978) which rely 
on the well established common-law doctrine 


that covenant to pay moncy does not “run with 
the land.“ 

An excellent analysis of the UCA solutions 
to many of the key problems can be found in 
Judy & Wittie, The Uniform Condominium Act: 
Selected Key Issues, 13 Rtat. Prov., & Tr. J. 437 
(1978). 

'UCA (Rev. 1980) §3-122(f). 

"UCIOA §1-105(a). 
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Television 


Defense 


Coming in future issues of the Journal... 


e Regulation of Indecency on Cable 


e A Noble Profession? 

e Relief from Judgment 

e Exploring Contradictions 

e Florida’s Living Will 

e Florida’s Adoption of the Seatbelt 


THE FLORIDA BAR JOURNAL/FEBRUARY 1985 71 


ava? 
3 


CONTINUING LEGAL EDUCATION 


GET THE COMPETITIVE EDGE 


Increase your knowledge about all aspects of the law and learn how to get ahead in your field with Totaltape Continuing 
Legal Education. in today’s competitive climate, you can’t afford to lag behind. 

Totaltape’s Continuing Legal Education series gives you the competitive edge with quality audio and video cassette 
education. Authoritative. Current. Comprehensive. These programs are your best source for in-depth analyses of new legal 
developments. Plus effective techniques to sharpen your skills in the courtroom. 

All of our self-study programs employ the audio/video cassette-workbook method-the most convenient, the least 
expensive method yet devised to help you conquer the competition | 


* Litigation ¢ Taxation and Estate Planning 
© Business and Corporate ¢ Practice Development 
© Microcomputer Training 


AMERICA’S BEST SELLING AUDIO AND 
VIDEO CASSETTE PROGRAMS 


Listed below are some of the new Continuing Legal 
Education courses available to you now through this 
unique method. Fill out and mail the order form below for 
the courses of your choice or call Toll Free 1-800-874-7877. 
In Florida call 1-800-342-0394. We ship 
within 24 hours. All programs available 
for 30-DAY, RISK-FREE EXAMINATION. 
Your complete satisfaction is 


FOR INSTANT SERVICE, CATALOGUE 


AND FREE SAMPLE LECTURE 
___The Law of EvidencefYounger $195.00 15 hrs./$600.00 CALL TOLL FREE 1-800-874-7877 
Evidence for Trial L ager t $95.00 7 hrs.1$350.00 In Florida 1-800-342-0394 or (904) 376-8261 
Triat Te qu nger t $ 95.00 6'/ hrsJ$350.00 _— TOTALTAPE PUBLISHING 
Credibility and Cross Examination/Younger t $95.00 6 hrs./$350.00 CLE Division Dept. FBN 
Expert Witnesses/Younger $ 50.00 3hns/$175.00 A 


Totakape Plaza ¢ 4251 S.W. 13th Street 
® Gainesville, Florida 32608 

3 hws.J$175.00 
6hrs.J$250.00 
10 hrs.1$350.00 


—______How to Buiia a Million Dollar Practice/Curtis 


Ask Us About Arthur Miller's Client Education Series! 


a Account # Exp. Date 
**Rental Price. All available in Beta, VHS and 3/«" Umatic. Call for purchase price. 


1 The Florida Bar has app for C g Legal E hot Make checks payable to TOTALTAPE, INC. Alll prices F.O.B. Gainesville. 
under the Florida Desigr PA. Florida Certification Pian. Call for details. Florida cesidents add 5% sales tax. 


WE SHIP WITHIN 24 HOURS ¢ YOUR COMPLETE SATISFACTION GUARANTEED 
72 THE FLORIDA BAR JOURNAL/FEBRUARY 1985 


1 

ee 
guaranteed. 

Discovery Techniques for Civil Trials! 

= Younger $ 50.00 

: BankruptcylEpstein $ 95.00 

Products Liability Law/Dombroff, et. al. $145.00 

Forbes Stock Market Course/Forbes Editors $ 95.00 Address 

‘Attorney /Bisk $145.00 2 
$145.00 Firm Firm Phone [area code) 
OCheck Enclosed OBilt me Law Firm 
O Please charge my: Visa OMasterCard OAmerican Express 
_ 


The oct Investor Protection Act: 
Florida Bucks the Trend 


by Donald A. Rett and Lawrence F. Orbe 


At a time when securities deregulation is 
spreading across the country,' Florida’s 
recent enactment of the Florida Investor 
Protection Act? (“FIPA”) (a reenactment 
of the previously labeled “Florida Secur- 
ities Act”) clearly is a movement in the 
direction of increased state regulation and 
expanded investor protection. 

Various groups have recently examined 
fraudulent commodities and securities 
operations in Florida. The United States 
Senate’s Permanent Subcommittee on 
Investment is currently investigating com- 
modities fraud, and the Florida Senate’s 
Committee on Economic, Community and 
Consumer Affairs has investigated gold 
and precious metals frauds in the wake of 
the multi-million dollar collapse of Inter- 
national Gold Bullion Exchange and 
similar investment frauds.3 

The recently concluded session of the 
Florida Legislature enacted material 
changes in Florida’s existing securities 
laws, in part to address these abusive 
practices. These changes can be divided 
into two distinct areas: 


[!] The regulation of fraudulent “boiler 
rooms” and similar securities, commodities, and 
precious metals-investment solicitation opera- 
tions; and 

[2] a revision of existing legislation which had 
been known until this 1984 session as the Florida 
Securities Act.* 


Boiler Room Regulation 

Addressing the widespread problem of 
false, deceptive and fraudulent high pres- 
sure telephone solicitation to Florida resi- 
dents and to nonresidents from operations 
based in Florida, Representative Ron 
Silver introduced, on March 14, 1984, a bill 
which was ultimately to become the 
Florida Investor Protection Act, CS/HB 
797 (1984). The express purpose of the bill 
as stated in its preamble was to bring 
unregistered operators of fraudulent boiler 
rooms under the scrutiny of the Depart- 
ment of Banking and Finance. When the 
exclusive federal jurisdiction of the Com- 


modities Futures Trading Corporation 
(“CFTC”) was removed in 1982, the states 
were thereby permitted to apply state or 
federal law against persons engaged in 
unlisted commodities trading.5 

The House bill defined “boiler room” as 


an enterprise in which two or more persons 
engage in telephone communications with mem- 
bers of the public using two or more telephones 
at one location, or at more than one location, in 
a common scheme or enterprise, when such 
telephone communications operate or would 
operate as a fraud or deceit upon any client or 
participant or prospective client or participant.® 

The House bill definition of “boiler 
room” expressly excluded: 

(i) registered investment advisors and dealers; 

(ii) employees and firms who are members of 
any commodities exchange regulated by the 
CFTC; and 


(iii) charities and insurers.’ 

As enacted, however, the definition of 
boiler room was greatly expanded and 
simplified to encompass any “enterprise in 
which two or more persons engage in 
telephone communications with members 
of the public using two or more telephones 
at one location or at more than one loca- 
tion in a common scheme or enterprise.” 
Standing alone, this definition is poten- 
tially vague and overbroad. In order to 
understand the intended legislative reach 
of the definition, the companion definition 


of “investment” must be reviewed. 

As proposed, the House bill definition 
endeavored to define investment as any 
“commitments of money or property in 
expectation of economic benefit."Y As ulti- 
mately enacted, the term investment encom- 
passes all commitments of money or prop- 
erty not otherwise defined as a security 
under Florida law, where the purchaser 
expects to receive an economic benefit 
from the transaction, and where a fraud 
has been perpetrated on the purchaser in 
connection with the transaction. !° 

Several notable exceptions in the defini- 
tion of “investment” include: 

(i) business opportunities as defined in Fla. 
Stat. § 559.80-559.815; 

(ii) lands subject to the jurisdiction of Fla. 
Stat. Ch. 498. (Real property interests not within 
the jurisdiction of Chapter 498 such as condo- 
miniums and time share plans (regulated by 
Chapters 718 and 722, respectively) were not 
excluded from the definition of investment); and 

(iii) tangible personal property for use by the 
purchaser if accompanied by a full refund policy. 

The tangible personal property exemp- 
tion specifically mandates that the sellers 
must not make any representations as to 
economic benefit, the property must be 
delivered to the purchaser within 30 days of 
payment, and the seller must offer the 
purchaser a full refund within 10 days. The 
required refund is not to exceed the bid 
price in effect at the time the property is 
returned to the seller. If the applicable 
seller’s market is closed at the time the 
property is returned, the amount of the 
refund shall be based on the bid price at the 
next opening of the market.!! 

This language exempting personal prop- 
erty appears to have been structured 
around delayed delivery contracts of pre- 
cious metals which were at the root of the 
International Gold Bullion Exchange 
(“IGBE”) scandal.'2 Under the IGBE de- 
layed delivery contracts, investors were 
supposed to accumulate interest at a high 
projected rate for 90 to 180 days prior to 
delivery of the bullion purchased. The 
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of boiler rooms. 


Legitimate entrepreneurs, however, still 
face the potential of significant liability 
under FIPA due to the vague definitions 
referred to above. Whereas the old Florida 
Securities Act could only be used to void a 
“security” transaction, FIPA permits—by 
including the word “investment”—the re- 
scission of a host of transactions never 
previously encompassed. Generally, an 
“investment contract” is defined as the 
contractual commitment of money into a 
common enterprise, with the thought of 
receiving profits largely from the efforts of 
others.2! The new term “investment” re- 
moves the “common enterprise” provision, 
and (except for the exclusions outlined 
above) makes it actionable—not only by 
the state but by private parties—for a seller 
to accept any commitment of money or 
property from a purchaser who expects to 
receive an economic benefit from such 
commitment, so long as the purchaser is 
able to establish that the transaction was 
fraudulent. 

Another potential problem with over- 
breadth by FIPA stems from the fact that 
Florida appellate courts have yet to em- 
brace the concept of scienter. For the past 
several years, beginning with the Supreme 
Court decision in Ernst & Ernst v. 
Hochfelder, 425 U.S. 185 (1976), federal 
courts have insisted that a plaintiff must 
prove scienter, which is defined as “a 
mental state embracing intent to deceive, 
manipulate or defraud.” Florida appellate 
decisions, on the other hand, in inter- 
preting §517.301 (which follows federal 
Rule 10b-5, 17 C.F.R. 240.10b-5, derived 
from 15 U.S.C. §78j) have not demanded 
that the defendant's conduct rise to sucha 
level prior to recovery: instead, recovery 
has been permitted on a_ negligence 
theory.*- 

Hence, FIPA. suggests that numerous 
types of commercial transactions not pre- 
viously thought to be securities transac- 
tions may now be rescindable by the pur- 
chaser upon a showing of negligent omis- 
sions of material facts, or a negligent 
distortion of certain material facts.?3 

Section 517.251(2) permits the rescission 
“at any time” of the “security” or “in- 
vestment” purchase “. .. when such . .. sale 
is in violation” of the anti-fraud provisions 
of the Florida Securities Act. Thus, despite 
the section being labeled “boiler rooms” 
(among other things), it appears that it is 
not necessary for the purchaser to acquire 
the securities /investment in a boiler room 
transaction. And, the inclusion of the term 
“at any time” appears to compromise the 


statutory language of Fla. Stat. §95.11(4)(e), 
which provides a statute of limitations of 
two years for an action founded upon a 
violation of any provision of Chapter 517, 
(§95.11(4)(e), however, is based upon the 
date when the facts were discovered, with 
an absolute five-year prohibition of the 
date from the violation. 


Other Significant Revisions 

Aside from renaming the Act and deal- 
ing with the investment matters discussed 
above, FIPA addressed certain other areas 
of regulation. No changes were made in the 
securities registration arena, although cer- 
tain types of securities were added to the 
exempt securities list. Section 517.051(1) 
was amended by adding the words “or 
other instrumentality” to the language 
which exempts from Florida registration 
any security issued or guaranteed by the 
United States, its territories or possessions, 
or by the District of Columbia, or by any 
state of the United States or by any political 
subdivision or agency thereof. Also, added 
to the exempt securities list was any 
security issued or guaranteed by a “fed- 
erally chartered savings bank.”24 


In the broker/dealer area a provision 
was added that requires every dealer, invest- 
ment advisor, or branch office registered in 
Florida (or which is required to be reg- 
istered in Florida) to keep a record of all 
currency transactions in excess of $10,000, 
and to file with the Department of Banking 
and Finance reports as prescribed under 
the Financial Recordkeeping Regulation, 
31 CFR Part 103, when such transactions 
occur in or from Florida. FIPA provides 
that these reports are confidential, except 
that any “law enforcement agency or the 
Florida Department of Revenue” is 
allowed access to these reports and per- 
mitted a copy of them.?5 

FIPA now requires that a dealer’s 
branch office cannot conduct business 
within the state unless that branch office 
has been registered with the Department of 
Banking and Finance pursuant to 
§517.12.°° A “branch office” is defined by 
§517.021(21) to be “. . . any office of a 
dealer or investment advisor located in the 
state other than the principal office of the 
dealer or investment advisor which is 
owned or controlled by the dealer or invest- 
ment advisor for the purpose of conducting 
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funds were used instead in Ponzi fashion to 
pay interest on other contracts sold, and 
the bullion was never purchased for the 
investors. 

In order to qualify for the personal 
property exemption under the new legisla- 
tion, a delayed delivery contract now must 
provide for a full refund and a fairly short 
delivery date; neither provision was avail- 
able to purchasers of the IGBE delayed 
delivery contracts. 


FIPA combines the new definition of 
investment with both the definition of a 
security, contained in the previous act and 
now incorporated in FIPA, and the new 
boiler room definition in an attempt to 
describe practices subject to regulation by 
the Department of Banking and Finance.'3 

Florida’s security definition tracks fed- 
eral statutory language.'4 Prohibited prac- 
tices include misrepresentations with re- 
spect to guarantees by the state or federal 
government; misrepresentations with re- 
spect to registration or qualification under 
federal law; the use of devices and schemes 
to defraud; the obtaining of money by 
means of untrue statements; omissions of 
material facts; or the engaging in any act or 


transaction that would operate as a fraud 
or deceit.'5 

Asa boiler room, or persons operating a 
boiler room, sells or offers to sell securities 
or investments with the use of fraudulent or 
deceptive practices, it thus comes within 
FIPA and comes subject to the Depart- 
ment of Banking and Finance. FIPA could 
have been clearer in this regard. Since, 
investment, as finally defined, might in- 
clude a broader reach than the legislature 
envisioned; and this broad reach, com- 
bined with the open-ended boiler room 
definition, offers a potentially open season 
on telephone marketing companies. 

Counter to the nationwide deregulation 


_ trend, as evidenced by Illinois’ recent elimi- 


nation of merit review, '¢ Florida is attempt- 
ing through FIPA to reach fraudulent 
marketing practices of investment houses 
and commodities brokerages that have 
historically been a plague on investors and 
a pox on the investment community. How- 
ever, the choice of language in the recently 
enacted legislation will require careful rule- 
making to prevent a sustained challenge of 
unconstitutional overbreadth. 
Surprisingly, the new legislation did not 
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provide for the licensing of boiler rooms, 
but instead simply provides for rescission 
and damages for investors.'7 It would seem 
possible for example, that a boiler room 
could commence operations in Florida, 
deal fraudulently with the investment 
public and then abscond from the state 
with investors’ funds. Thus, the operation 
in question would have already left the 
jurisdiction of the state and, if appro- 
priately unscrupulous, might never surface. 
Investors might then become eligible for 
payment from the Securities Guaranty 
Fund, as described in §517.131. The careful 
wording of this section, however, provides 
that an investor is not eligible for coverage 
unless the dealer, in this case a boiler room, 
was registered under the act and the act 
does not require that they do so. 

In the above example, the damage to 
Florida residents is complete, and the very 
purpose of the new legislation has been 
thwarted. Registration of boiler room activ- 
ities would have at least permitted investors 
to be eligible for satisfaction under the 
Securities Guaranty Fund. 

A preponderance of boiler room viola- 
tions have occurred in connection with 
false representations and the fraudulent 
marketing practices connected with com- 
modities. FIPA attempts to regulate unli- 
censed commodity dealers as boiler rooms. 
Section 517.275 provides that a violation of 
federal commodities laws is also a violation 
of FIPA. Beyond this provision, however, 
no attempt is made to license or otherwise 
regulate commodity dealers unlicensed by 
the CFTC. All unlicensed commodity 
dealers are not necessarily boiler rooms. It 
appears that the lack of provision for 
registration for an unlicensed commodity 
dealer presents the same difficulties as 
those encountered with the failure to 
require the registration of “boiler rooms.” 
The new legislation was modeled in part 
after that proposed by the Bureau of 
Investor Protection and Securities of the 
New York State Department of Law.'® 
However, the failure to require registration 
is a departure from this model proposal.!9 

The proposed legislation carefully enu- 
merated both prohibited and false prac- 
tices,?° but this revision failed to make it 
through the legislative process. Likewise, 
provisions for fines, cease and desist 
orders, injunctions, powers of impound- 
ment and sweeping investigatory powers 
were denied the Department of Banking 
and Finance in the final legislation. The 
legislature was apparently unwilling to give 
the Department of Banking and Finance 
extensive police power over the regulation 
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a securities business.” 

FIPA adds the requirement that any 
“associated person of an investment ad- 
visor” cannot engage in business in this 
state unless both the investment advisor 
and the associated person have been reg- 
istered with the Department of Banking 
and Finance.2’ This is a new provision 
insofar as it relates to investment advisors; 
associated persons of dealers have had to 
register for a number of years. 

FIPA §517.141(3) added a requirement 
which states that payments from the Secur- 
ities Guaranty Fund cannot be made prior 
to the expiration of a two-year term, 
“starting . . . from the date any claim is 
found by the Department to be eligible for 
recovery pursuant to this. section.” This 
appears to provide for other claims arising 
during this period, and spells out the 
recovery procedures under such situations. 

A new subsection (3) has been added to 
§517.311, to provide that language repre- 
senting that an investment has been “guar- 
anteed, sponsored, recommended or ap- 
proved” by the state (or by the United 
States) or by any office or agency thereof, is 
a violation of Ch. 517. Similarly, this 
subsection provides that it is violative con- 
duct for a person, in connection with the 
offer or sale of any “investment,” to mis- 
represent that he is “sponsored, recom- 


mended, or approved” by the United States 
or Florida or any agency or officer thereof, 
or that his abilities or qualifications have 
been so passed upon. 


Conclusion 
The addition of the terms “investment” 


and “boiler room” to Chapter 517 could. 


have profound consequences to invest- 
ment transactions in the State of Florida. 
The terms are extremely broad and could 
result in transactions being brought within 
the ambit of FIPA which do not belong 
there. It is reasonable to believe that the 
1985 legislative session may entertain 
several more exemptive provisions for 
transactions regulated by other Florida 
statutes. For now, however, it appears that 
the fraudulent sale of many nonsecurities 
items are rescindable, by an investor merely 
showing that he expected to receive an 
economic benefit from the transaction. BJ 
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